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N American Senator wrote to Lord 
Erskine that he had made a wager 

that most of his (Erskine’s) decrees had been 
reversed. The greatest of English advocates 
replied —‘‘To save you from spending 
your money upon bets you are sure to lose, 
remember that no man can be a great 
advocate who is no lawyer. The thing is 
impossible.’’ Lord Erskine here explains 
in a sentence why the system of politica] 
appointments to the judicial Bench (with 
very rare exceptions) works to the advantage 
of the public. A great advocate naturally 
gravitates to public life, and the prizes of the 
legal profession are given mainly to success- 
ful public men. But the public does- not 
suffer, because for a great advocate to be no 
lawyer is a thing ‘‘impossible.’’ It must 
also be rerhembered that a judge has the 
assistance of counsel. This is especially the 
case in Courts of Chancery where questions 
of law rather than questions of fact have tc 
be decided. Boston in the United States 
has given the English nation one of its most 
brilliant chancellors death of 
Francis Bacen, in the person of John Single- 
ton Copley. If it had not been for the 
generous assistance of Mr. Gardiner Greene, 
merchant of Boston, Copley could not 
have remained at the Bar, but ultimately 
uccess came, and Copley (born in the 
United States in 1772) lived to become Lord 
Lyndhurst and to be four times Lord Chan- 
ellor of England. Copley (unlike Eldon) 
iad never practiced in a Court of Equity, 


since the 





and yet when he came to preside there, his 
decisions gave universal satisfaction. We 
will only mention his judgment in Dearle v. 
Hall on an equitable assignment of a chose 
in action—a question with which as a 
common law lawyer he must have been 
quite unfamiliar. Indeed Lord Lyndhurst’s 
career illustrates the best features in our 
system of judicial appointment. He was 
appointed Lord Chief Baron of the Court of 
Exchequer by his political opponents, just 
as the present Master of the Rolls (then a 
Liberal M. P.) was raised to the Bench by 
Lord Halsbury. Lord Grey’s appointment 
of Copley was peculiarly creditable, because 
the emoluments of the office (£7,000 per 
annum) were at that time of moment to him. 
We are proud of our members of Parliament 
being unpaid, but our system of judicial 
appointments has in the past been a system 
of deferred payment for past political ser- 
vices. Promotion to the Bench is not now 
so entirely a matter political as it was when 
Eldon and Brougham sat on the Woolsack. 
To-day we have a Court of Chancery, which, 
for learning and character, has never been 
surpassed in our judicial annals. We have 
six Judges of the First Instance of the 
Chancery Division of the High Court of 
Justice, who are all accomplished Equity 
lawyers. Three of them were appointed by 
the late, and three by the present Lord 
Chancellor, so that political honors are easy. 

When John Scott (afterwards Lord Chan- 
cellor Eldon) was called to the Bar, the 
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number of Counsel practicing in Chancery 
is said not to have exceeded twelve or 
fifteen. Lord Campbell says their pro- 
ceedings were not noticed in the newspapers- 
John Scott, who was as full of ambition as 
an egg is of meat, began his career on 
the Common Law side. Besides the Lord 
Chancellor, there was then (1779) only one 
Chancery Judge — the Master of the Rolls. 
Lord Eldon had been on the Woolsack for 
seven years in his second term of office, when 
he passed a bill providing for the appoint- 
ment of a third judge in the Court of Chan- 
cery (1813). The first Vice Chancellor of 
England was Sir Thomas Plumer, the then 
Tory Attorney General. No wonder that 
great reformer, Sir Samuel Romilly, wrote — 
‘‘a worse appointment could hardly have 
been made. He (Plumer) knows nothing of 
the law of real property, nothing of the law 
of bankruptcy, and nothing of the doctrines 
peculiar to the Courts of Equity.’’ And 
yet another Whig, Lord Campbell, tells us 
that Plumer’s ‘“‘ judgments are now read by 
the student with much profit, and are con- 
sidered of high authority.’”’ On Plumer’s 
promotion to the post of Master of the Rolls, 
Sir John Leach succeeded him, first as Vice 
Chancellor and subsequently as Master of 
the Rolls. Leach was the first Chancery 
Judge who had confined himself while at the 
Bar to the Equity Courts, and yet he was 
far from an improvement on his Common 
Law predecessor except in the brevity of his 
judgments. The Chancery Court under 
Lord Eldon was called the Court of Oyer 
Terminer, and the Vice Chancellor 
Leach’s Court, the Court of Terminer sans 
Oyer. Leach was succeeded by Sir Anthony 
Hart, who for 26 years had devoted himself 


sans 


to Equity work, and subsequently proved 
himself one of the best Lord Chancellors 
Sir Anthony was 
succeeded by Sir Lancelot Shadwell, the last 
Vice Chancellor of England. Shadwell was 
appointed in 1827 and died in office in 1850. 

Our object in bringing our brief review 
down to the time of Sir Lancelot Shadwell 


that Ireland ever had. 





is because that judge’s career illustrates a 
peculiarity of the Courts of Chancery which 
is not to be met with in the Courts of Com- 
mon Law. We refer to the system of 
Chancery Leaders. In the Courts of Com- 
mon Law the King’s Counsel! are not 
attached to any court, but go into any 
court for which they are briefed. There 
are advantages as well as disadvantages in 
the practice. It has led to popular counsel 
being briefed in more cases than they can 
possibly attend to. On the other hand the 
fact of the Common Law Courts being open 
to all counsel has rendered them peculiarly 
subject to the control of public opinion. It 
has been impossible for any counsel, how- 
ever eloquent and however masterful, to 
obtain a controlling influence over any 
Common Law Judge. In the Chancery 
Division of the High Court of Justice a king’s 
counsel attaches himself to a particular 
judge and does not practice before any other 
Chancery Judge of First Instance unless he 
is paid a special fee of fifty guineas (in 
addition to his ordinary brief fees). At 
present there are six Chancery Courts of 
First Instance, and to each of these courts 
attach themselves. The 
consequences of this system are most 
advantageous to the public, because solici- 
tors are thus assured that the counsel whom 
they have briefed will be present to argue 
their case —a certainty which they can 
never enjoy in briefing leading king’s counsel 
at the Common Law Bar. The first counsel 
of eminence who have thus 
restricted his practice to one Court of Chan- 
cery was Lancelot Shadwell. The words in 
which he laid down his own view of the duties 
of an advocate are worthy of being quoted 
in extenso. 


certain leaders 


appears to 


“T cannot induce myself to think that it 
is consistent with justice, much less with 
honor, to undertake to lead a cause, and 


1 When a Queen is sovereign of the United 
Kingdom, the Counsel called ‘‘ within the bar”’ 
are called ‘‘Queen’s Counsel”; when a King, 


“* King’s Counsel.” 
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either forsake it altgoether, or give it an 
imperfect, hasty and divided attention — 
consequences that inevitably result from 
the attempt to conduct causes before two 
judges sitting at the same time in different 
places. I have therefore resolved to refuse 
any business which may tend to prevent me 
from giving my undivided attention in 
court to matters that may be heard before 
the Lord Chancellor.’ ! 


Sir Lancelot Shadwell 
remarkable physique and at an advanced 
age bathed all through the winter in the 
Thames. His home, Barn Elms, famous in 
the days of James I for its duels, stands on 
the banks of the river. One vacation he is 
said to have granted an injunction while pur- 
suing his favorite pastime. Unfortunately 
the fashion which he had set of a Chancery 
Leader restricting himself to one court and 
which in his case was entirely beneficial, 
degenerated in his own court into a system 
in which counsel and judge seemed to have 
exchanged places. The tail wagged the dog. 

Richard Bethell was called to the Bar in 
1823. He and Sugden (Lord St. Leonards) 
were the first Lord Chancellors who practiced 
in the Equity Courts from the date of their 
call. In 1841 Bethell took silk? and became 
the leader in the Court of Vice Chancellor 
Shadwell. The influence which he exercised 
over the Vice Chancellor was distinctly 
prejudicial to the cause of justice. True 
words are often spoken in jest. ‘‘Why,” 
asked the jester of those days, ‘is Vice 
Chancellor Shadwell like Rehoboam?”’ 
“Because he sets up an idol in Bethel.”’ 
Lord Westbury in the judgment of most 
lawyers is only second to Lord Cairns among 
the Victorian Chancellors. He was not only 
a profound lawyer and eloquent judge, but 
he was also a zealous and wise law reformer. 
Lord Westbury clothed his judgment in 
classical English. It is difficult to decide 
whether the reasoning or the style 


Was a 


excite 


' Gentleman’s Magazine, Vol. 34, p. 545. 

* Taking silk is the phrase used when a Junior 
becomes a King’s Counsel: henceforward he wears 
a silk gown and not a stuff one. 


man of | 





| 





| natured remarks. 


our admiration most. Had Bethell devoted 
himself to literature instead of to law he 
would have proved a rival of Macaulay and 
Matthew Arnold. If Bethell escaped in this 
life punishment for ‘‘the fantastic tricks”’ 
he played in the Vice Chancellor’s Court, 
his reputation after death has severely 
suffered for them. This fearless and inde- 
pendent judge is now remembered by lay- 
men mainly as the author of bitter and ill- 
Possessing one of the 
most complex of characters and lacking in 
hardly any intellectual gift, this ‘‘ Keeper 
of the Queen’s Conscience”’ is now regarded 
as a man who owed his rise to irony and 
insolence. Assuredly the last Vice Chan- 
cellor of England has not been unavenged. 
The Court of Chancery has _ recently 
lost its oldest Judge in Mr. Justice Kekewich. 
Sir Arthur Kekewich had much in common 
with Sir Lancelot Shadwell. Both were 
educated at Eton, which means starting in 
life under a cloudless sky and with favour- 
ing breezes. Both were gifted with bright 
intellects which ensured them first success 
at the University and subsequently at the 
Bar.’ Both were essentially gentlemen and 
lovers of sport. Sir Lancelot entered Par- 
liament; Sir Arthur failed though he tried 
twice. None the less his appointment to 
the Bench was a political one. The best 
side of the late judge’s character was 
shown in Chambers. An immense amount 
of important business dealing with large 
sums of money and complex interests 
under Wills and Settlements is transacted 
in Chancery Chambers. Mr. Justice Keke- 
which used to master all his papers (often 
very voluminous), was never over technical 
in his and was patient and 
courteous to those’ practicing before him. 
The well known mot about the late Judge 
was quite untrue, when he sat in Chambers. 
There he was quick and rarely wrong. 
In Chambers he seemed to have taken 
Lord Westbury as his model. That bril- 
liant ex-Lord Chancellor devoted the last 
year of his laborious life to his duties as 
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Arbitrator in the winding up of the affairs 


of the European Assurance Company. 
Never did Lord Westbury appear to 
greater advantage and never did Mr. Jus- 
tice Kekewich reveal his grasp of legal 
principles more clearly than when dealing 
with a humdrum, but (to the parties) impor- 
tant question in Chambers. : 

There was another side to the late Mr. 
Justice Kekewich. In court a change for 
the worse came over. his character. He 
was quick, and too often wrong in his de- 
Himself a kind-hearted man, 
would have been surprised had 
told him that he had closed his ears to 
arguments which (had he listened to them) 
would have led him to give a different de- 


cision. 


cisions. he 


anyone 


The growth of appeals in the last twenty 
years has been alarming. This is a sign of 
the times which all thoughtful lawyers re- 
gret. 
peals is greatly due (on the Chancery side) 
to the judgments of Mr. Justice Kekewich. 
The Times aptly said that the growth 
of appeals has introduced the ‘gambling 
element” into litigation. It has 
it almost impossible for an 
Solicitor to give any estimate as to the time 
within which the litigation he is conducting 


This -increase in the number of ap- 
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will end, or as to its probable cost. The late 
Mr. Justice Kekewich possessed keen intel- 
ligence which should have placed him among 
the great judges of England, but there- was 
something wanting. He made up his mind, 
but in the opinion of many he made it up too 
quickly. The result was that even when he 
was right in his law, the litigant he decided 
against was dissatisfied and went to the 
Court of Appeal. A great judge, a Mansfield 
or a John Marshall, is one who convinces 
both sides that his decision is just and ac- 
cording to precedent. In the judgments of 
a great lawyer, who is also a great man, 
there is always to be found a note of finality. 

On Friday, November 15th, 1907, the late 
Judge announced his intention of not sitting 
till the following Wednesday, in honor of 
his having been twenty one years on the 
Bench. On the fol- 
lowing his 


He never sat again. 
Tuesday he played favorite 
game of golf; on the Friday he sank, after 
an operation for appendicitis. He will be 
greatly missed, for he was a man of keen 
intelligence, kindly disposition, and untiring 
He died in harness, 
his death the last link with the legal system 


of Eldon seems to have snapped. 


industry. and with 


Lonpon, ENG., January, 1908. 
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THE PROPOSED AMERICAN CODE OF LEGAL ETHICS 


By GEorRGE P 


HE American Bar Association’s Com- 
mittee on Code of Professional Ethics 
has reported to the Association in favor of 
the adoption of a code by that Bar Associa- 


mittee will be engaged in framing such a 
code. In the meantime it prints the pro- 
visions of the various State Bar Associa- 
tion codes, namely, those of Alabama, 
Colorado, Georgia, Kentucky, Maryland, 
Michigan, Missouri, North Carolina, Vir- 
ginia, West Virginia and Wisconsin, and 
invites ‘“‘opinions and suggestions in the 
matter of the proposed canons of ethics.’’! 
In view of that invitation, it may be well 
to call the attention of the bar and of the 
public to some of the leading provisions of 
the codes already adopted in the various 
states. 

It is desirable to notice at the start the 
changed condition which confronts the 
bar of today as contrasted with that which 
faced the lawyers of even a generation or 
two ago. Through the enormous increase 
in the number of practicing lawyers, fully, 
and more than fully, keeping pace with 
our material development and enlarged 
population, and through the growing ten- 
dency of the newer lawyers to regard their 
calling either as a money-getting trade or 
as a stepping stone to politics rather than 
as in itself a noble and inspiring calling to | 
which money getting is merely an incident, | 
the unwritten code of ethics which the | 
lawyer of the past felt bound by is proving | 
wholly inadequate. We are getting into | 
the profession a far larger number of men 
whose home influences and other early | 
surroundings too often do not permit | 
them to have the same, nor anywhere 
near the same, high ideals of legal conduct 


mst | 
1 Page 5 of Report of August, 1907, to Ameri- | 
an Bar Association. | 


. COSTIGAN, JR. 


| as actuated the old-school lawyer with 


generations of professional ancestors to 
furnish him with moral inspiration. The 


| writer would not be understood as decrying 
tion, and during the coming winter the com- | 


what may well be called the democratiza- 
tion of the bar, but certain it is that such 
democratization has made it inevitable that 
the unwritten common law of professional 
etiquette and of professional moral action 
which governed generations of lawyers in 
the past shall be replaced by written rules 
of professional etiquette and a _ written 
ethical code. It is startling to read in the 
report of the American Bar Association’s 
committee on Code of Professional Ethics 
for 1906, quoted with approval in the 
report for 1907, ‘“‘that many men depart 
from honorable and accepted standards 
of practice early in their careers as the 
result of actual ignorance of the ethical 
requirements of the situation,’’? but when 
we remember the widely varied walks in 
life from which the members of our profes- 
sion are drawn, who can doubt that such 
may well be the case? The very fact that 
the charge is made by able lawyers and 
cannot be disproved makes it indeed desir- 
able that a written code with which every 
lawyer is compelled to make acquaintance 
at the very outset of his career should be 
adopted. As the committee above referred 
to said in 1906: ‘The ‘thus it is written’ 
of an American Bar Association code of 
ethics should prove a beacon light on the 
mountain of high resolve to lead the young 
practitioner safely through the snares and 
pitfalls of his early practice up to and 
along the straight and narrow path of high 
and honorable professional achievement.’’? 
And if, as is hoped, the courts will ulti- 
mately require all candidates for the bar 


1 Page 9 of Report of August, 1907. 
2 Page g of Report of August, 1907, 





58 
to subscribe to the code as a condition 
precedent to admission and will then, 
through suspension or disbarment, require 
those admitted to live up to the code, much 
good will no doubt result. In any event, 
as the committee report of 1907 points out, 
‘“Your committee are of opinion that the 
adoption of canons of professional ethics 
by the American Bar Association is destined 
to have a -powerful and far-reaching in- 
fluence upon the development of our pro- 
fession, indeed to so great an extent that 


it will be difficult to overestimate the 
importance of the event.” ! 
It is hard to mark the point where 


manners give way to morals, and all codes 
of legal ethics confuse the two. Perhaps 
it is as well that no attempt is made to 
separate them in such a code, and the 
writer will certainly not attempt to do so 
here. The important thing is to encourage 
right conduct, whether that conduct consti- 
tutes good manners merely or good morals. 

In order to see what the codes of legal 
ethics treat of, and to bring in an orderly 
way before the non-professional reader the 
preblems to be dealt with, let us take up the 
various phases of a lawyer’s life from his 
admission to the bar on. 

When the young lawyer is admitted to the 
bar, he either serves some older lawyer as a 
clerk or else opens an office of some kind for 
himself. 
either for his employer or for himself. 


In either event he engages in cases, 


If he is employed by a lawyer he owes the 
general duties owed by all employees to their 
employers, all of which merge in the one 
general duty to devote his best efforts to 
furthering the interests of his employer. 
The duties which an employee owes to his 
employer are subject, however, to the higher 
claims of truth and conscience upon the 
employee. Now that the class of salaried 
law clerks is rapidly growing in our large 
cities, there is genuine need of a legal code 
provision condemning any lawyer who will 


' Page 3 of Report of August, 1907. 
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encourage any clerk of his to do, or allow 
him to do, anything in the course of his 
employment which would be immoral or 
unprofessional if done by the employer. 
Beyond calling for some such provision, 
nothing need be said of the situation of the 
lawyer and his law clerk, and we may now 
devote our attention to the lawyer who takes 
We may add, however, 
that the above rule suggested for the lawyer 


cases for himself. 


employer should be broadened to make the 
lawyer responsible for the culpable practices 
of his partner or partners. 

The first question that comes before a 
lawyer who takes cases for himself is the one 
of legitimate advertising. The 
visions vary in regard to that question,’ but 
the traditional stand 
represented in the following combination of 
the Alabama and Michigan code provisions, 
“The insertion of business cards in 
newspapers, tendering professional services 
to the general public, or announcing business 
changes, is proper; but a special solicitation 
of particular individuals to become clients 
ought to be avoided. Indirect advertise- 
ment for business, by furnishing or inspiring 
editorials or press notices, regarding causes 
in which the attorney takes part, the manner 
in which they are conducted, the impay- 
tance of his positions, the magnitude of the 
interests involved, and all other like self- 
laudation, is of evil tendency and wholly 


code pro- 


and conservative is 


Viz.: 


unprofessional.’’! 

It should be noted that on this question 
of advertising there is growing dissent. The 
professional feeling against the solicitation 
of business seems to have arisen from the 
distinction in England between attorneys 
the hand, and 
barristers on the other. ‘‘The latter were 
to be sought only because of their learning 
and skill, it being undignified to seek employ- 
Being employed 


and counsellors on one 


ment in any manner.’’? 


1 Alabama code, sec. 16; Michigan code, sec. 
51. See sec. 18 of Report of August, 1907, p. 21. 

? Kinkead’s Jurisprudence Law and _ Ethics, 
p. 316. 
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AMERICAN CODE 
by the attorneys and counsellors, the bar- 
risters did not need to advertise; and the 
American lawyer, who is attorney, counsellor, 
inherited 
the prejudice against advertisement which 
growing 
feeling at the bar that in America a legiti- 


and barrister combined, has 


governed barristers. There is a 
mate solicitation of business may be made 
by self-respecting and high-minded lawyers, 
but it is doubtful if that feeling will cause 
the American Bar Association to amplify 
the rule above quoted. The dangers of 
amplifying it are too great. The conserva- 
tism of the bar is nowhere more in evidence 
than in this matter of advertisement. 

The attorney is now ready for his first 
Under none of the codes is he to hunt 
it up, for by them all the stirring up of strife 
It is to be 
hoped that the American Bar Association’s 
Code will be explicit on this point. It seems 
that in some parts of the country certain 


case. 


and litigation is condemned. 


‘ 


‘ambu- 
or have partners who are 


lawyers who are what is known as 
lance chasers”’ 
such, and certain lawyers who have men 
employed to drum up business for them, are 
in good standing at their local bar. Such 
men correspond in the legal profession to 
the quacks of the medical, and if they are in 
good standing at any local bar, then that bar 
needs the moral awakening which the 
American Bar Association code is sure to 
bring. As that association’s 
said in its report of 1906: 


committee 


‘With the marvelous growth and develop- 
ment of our country and its resources, with 
the ranks of our profession ever extending, 
its fields of activities ever widening, the 
lawyer’s opportunities for good and evil are 
correspondingly enlarged, and the limits 
have not been reached. We cannot be 
blind to the fact that, however high may be 
the motives of some, the trend of many is 
away from the ideals of the past, and the 
tendency more and more to reduce our high 
calling to the level of a trade, to a mere 
means of livelihood, or of personal aggran- 
dizement. With the influx of increasing 
numbers, who seek admission to the pro- 
fession mainly for its emoluments, have come 
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new and changed conditions. Once possible 
ostracism by professional brethren was 
sufficient to keep from serious error the 
practitioner with no fixed ideals of ethical 
conduct; but now the shyster, the bar- 
ratrously inclined, the ambulance chaser, 
the member of the Bar with a system of 
runners, pursue their nefarious methods 
with no check save the rope of sand of 
moral suasion so long as they stop short of 
actual fraud, and violate no criminal law. 
These men believe themselves immune, the 
good or bad esteem of their colaborers is 
nothing to them, provided their itching 
fingers are not thereby stayed in their eager 
| quest for lucre. Much as we regret to 
acknowledge it, we know such men are in our 
midst. Never having realized or grasped 
| that indefinable ethical something which is 
the soul and spirt of law and justice, they 
not only lower the morale within the pro- 
fession, but they debase our high calling in 
the eyes of the public. They hamper the 
administration, and even at times subvert 
the ends of justice. Such men are enemies 
of the republic; not true ministers of her 
courts of justice robed in the priestly gar- 
ments of truth, honor, and integrity. All 
such are unworthy of a place upon the rolls 
of the great and noble profession of the law.’”! 


As the lawyer’s first case may be civil or 
may be criminal, and the two are supposed 
to present somewhat different problems, let 
us take up first the handling of a civil suit. 

When the client comes with the case the 
attorney’s first duty is to get as full a state- 
ment of the case as the client can give him 
in the time at their joint disposal. It may 
be that prompt action must be taken to get 
out an attachment, a writ of replevin or an 
injunction, to get immediate personal ser- 
vice of summons, or for some other reason; 
but as full a statement as is possible under 
the circumstances should be obtained in 
order that the lawyer may be in a situation 
to advise properly at the outset and to deal 


adequately with each emergency which 
arises. One who has not experienced the 


difficulty of getting an accurate and full 
statement of the facts of a case from a client 
can have no appreciation of its magnitude 





* Quoted in Report of 1907, p. 7. 
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The duty of the attorney to get such a state- 
ment is fundamental. The codes of legal 
ethics nearly all so provide, and urge in 
addition that the controversy be adjusted 
without litigation if practicable. They also 
declare that ‘‘the miscarriages to which 
justice is subject and the uncertainty of 
predicting results, admonish attorneys to 
beware of bold and confident assurances to 
clients, especially where the employment 
depends upon the assurance, and the case is 
not plain.’’! 

If during the client’s statement of the case 
it becomes apparent that the attorney has 
obligations to or relations with the opposite 
parties which “will hinder or seriously 
embarrass the full and fearless discharge of 
all his duties’’ ? he must decline to appear in 
the cause, and in any event ‘‘an attorney is 
in honor bound to disclose to his client at the 
time of retainer all the circumstances of his 
relation to the parties, or interest in, or con- 
nection with the controversy, which might 
justly influence the client in the selection of 
his attorney,’’* and ‘“‘can never represent 
conflicting interests in the same suit or 
transaction, except by express consent of 
all so concerned, with full knowledge of the 
facts..””* 

The next question for an attorney who 
has obtained as full a knowledge as possible 
of his client’s cause and who has no ties 
which prevent his being retained is to deter- 
mine whether it is the right kind of a case to 
take. The various state legal codes take 
advanced ground in that matter. Take for 
of the Colorado 


instance section 10 code 


which is as follows: 


“Nothing has been more potential in 
creating and pandering to popular prej- 
udice against lawyers as a class, and in 
withholding from the profession the full 
measure of public esteem and confidence 
which belongs to the proper discharge of 


Sec. 35 of Report of August, 1907, p. 28. 
Sec. 37 of Report of August, 1907, p. 28. 
Ibid. 

Sec. 28 of Report of August, 1907, p. 25 
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its duties, than the false claim, often set 
up by the unscrupulous in defense of ques- 
tionable transactions, that it is an attor- 
ney’s duty to do everything to succeed in 
his client’s cause. 

“An attorney ‘owes entire devotion to 
the interest of his client, warm zeal in the 
maintenance and defense of his cause, and 
the exertion of the utmost skill and ability,’ 
to the end that nothing may be taken or 
withheld from him, save by the rules of 
law, legally applied. No sacrifice or peril, 
even to loss of life itself, can absolve from 
the fearless discharge of this duty. Never- 
theless, it is steadfastly to be borne in mind 
that the great trust is to be performed 
within and not without the bounds of. the 
law which creates it. The attorney’s office 
does not destroy man’s accountability to 
his Creator, or lessen the duty of obedience 
to law, and the obligation to his neighbor, 
and it does not permit, much less demand, 
violation of law, or any manner of fraud 
or chicanery for the clients sake.”’ 


Unfortunately, there 
yers who think that an 
concern himself with the question of the 
That 
notion persists for the very reason that 
lawyers, than other 
that while an Omniscient 
only one side to every question, there are 
from our finite point of view two sides to 
the Taught by 
hard experience that the right or the wrong 
of a given legal dispute may be as much in 
doubt after the hest trained legal minds 
have conscientiously endeavored to give it 


are still many law- 
attorney should not 


right or wrong of his client’s cause. 


more men, realize 


Being can see 


rast majority of disputes. 


the right disposition as it was at the start, 
the lawyer hesitates to believe, and rightly 
hesitates to believe, that his client is in the 
wrong. It is his business to give the client 
the benefit of every reasonable doubt. If 
he does not know that the civil action’s 
prosecution or defense which he is asked 
to undertake is unjust, and by ‘“‘know.”’ is 
meant be satisfied beyond a _ reasonable 
doubt, then he can with a clear conscience 
take the case. He must not shut his eyes 
to the facts, and he must resolve his strong 
suspicions, for, as all the state legal codes 
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one person in the world, that client and 
none other.”’ 4 
was considering the case of a lawyer who 
was absolutely convinced that his client’s 


t 


1 


Lag, Bae, 


AMERICAN CODE 


insist, ‘‘an attorney must decline in a civil 
cause to conduct a prosecution, when 
satisfied that the purpose is merely to 
harass or injure the opposite party, or to 
work oppression and wrong.”' It is the 
veriest sophistry to attempt the justifica- 
tion which some do, that every man, be he 
in the right or in the wrong, has a right to 
be heard in court. The suitor in an unjust 
cause or the defender who sets up an unjust 
defense may have a legal right, but he 
certainly has no moral right, to be heard in 
court; and since a lawyer, as an officer of 
courts of justice, is bound to aid in securing 
just decisions, he has no moral right to 
assist in securing unjust ones. 
Bramwell once said, to be sure: 


Baron 


‘“A man’s rights are to be determined 
by the court; not by his attorney or counsel. 
It is for the- want of remembering this 
that foolish people object to lawyers that 
they will advocate a case against. their 
own opinions. A client is entitled to say 
to his counsel, ‘I want your advocacy, 
not your judgment; I prefer that of the 
court.’ ”’? 

And Brougham in his famous 
speech in behalf of Queen Caroline also 
made what the Court of Appeals of New York 
called ‘‘the atrocious but memorable dec- 
laration’’* that 
duty which he owes his client, 
knows, in the discharge of that office, but 


Lord 


“an advocate, by the 


acred 


But neither of these men 


That either of them 
vould have advocated that a lawyer should 
nowingly aid a rascally client to perpetrate 
swindle or carry through a blackmailing 
wsuit or in any other way make 


ause was unjust. 


dis- 
1 Sec. 15, Report of August, 1907, p.20. What 
here said of a plaintiff’s attorney applies equally 
» a defendant's. 

? Johnson v. Emerson, L. R. 6, ex. 367. 

3 Turnpike Road Co. v. Loomis, 32 N. Y. 
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honesty succeed is unthinkable.’ As Chief 
Justice Cockburn once remarked: 


“My noble and learned friend, Lord 
Brougham, said that an advocate should 
be fearless in carrying out the interests of 
his client; but I couple that with this 
qualification and this restriction, that the 
arms which he wields are to be the arms 
of the warrior and not of the assassin. 
It is his duty to accomplish the interests 
of his client per fas and not per nefas.” , 


Or as Judge McCrary is reported still more 
tersely to have put it: 


“There is, there must be, a limit beyond 
which the advocate cannot go. <A lawyer 
should never be the tool of an unscrupulous 
client. If he is asked to aid a rascal in 
an effort to oppress and wrong another, 
he must refuse. No fee should suffi- 
cient to hire him for such work.”’ 


be 


Still another way of stating the matter is 
found in MHoffman’s 14th resolution in 
regard to professional deportment, where 
he says: 





“My client’s conscience and my own are 
distinct entities; and though my vocation 
may sometimes justify my maintaining as 
facts or principles, in doubtful cases, what 
may be neither one nor the other, I shall 
ever claim the privilege of solely judging 
to what extent to go. In civil cases, if I 
am satisfied from the evidence that the 
fact is against my client, he must excuse 
me if I do not see as he does, and do not 
press it; and should the principle also be 
wholly at variance with sound law, it 
would be dishonorable folly in me to en- 
deavor to incorporate it into the jurispru- 
dence of the country, when, if successful, 
it would be a gangrene that might bring 
death to my cause of the succeeding day.’ 


A lawyer may take up a case which he 
believes in and then at some subsequent 
stage its injustice. The only 
general rule that can be laid down even 
there is that he should abandon it, if there 


discover 


1 “Such a proposition as that of Lord Broug- 
ham shocks the moral sense.’”’ Turnpike Road 
Co. v. Loomis, 32 N. Y. 127, 133. 

2 Quoted in 15 Law Quarterly Review, 270-1. 





‘ Iind 


8’ Quoted in Report of August, 1907, p. 46. 
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is no shadow of doubt in his own mind that 
it is an unjust cause. The editor of Law 
Notes in October, 1900, declared that ‘‘ Law 
Notes has at various times devoted consid- 
erable space to the question of Legal Ethics, 
gathering the opinions of judges and other 
distinguished legal authorities. But it has 
yet to hear of any authority which justi- 
fies, or even permits, the abandonment of 
a case by a lawyer who has discovered 
that hi® client has no meretorious defense.” 
A consideration of the context in which 
those sentences occur leads me to the opin- 
ion that what the editor of Law Notes 
meant by an abandonment of a case was 
not a withrawal from any connection with 
it but an unauthorized dismissal of it or, 
if the attorney represented the defense, the 
equivalent of an unauthorized consent to 
the entry of a judgment by the opposite 
party without the client being given an 
opportunity to substitute another attorney 
who believed in the client’s cause. If the 
editor of Law Notes meant that, no quarrel 
can be had with his position, but we can 
still criticise him for using language ca- 
pable of serious misconstruction even by a 
lawyer reader. If, however, the editor of 
Law Notes meant any thing short of what 
is above supposed to have been the sense 
in which he used the word “abandon” 
then certainly the legal profession ‘cannot 
and does not endorse what he says. The 
New York Supreme Court has pointed out: 


““So any conduct on the part of the client, 
during the progress of the litigation, which 
would tend to humiliate the attorney, such 
as attempting to sustain his case by the 
subornation of witnesses, or any other 
unjustifiable means, would furnish suffi- 
cient cause”’ to “justify an attorney in aban- 
doning a case in which he has_ been 
retained.”’! 


1 Tenney v. Berger, 93 N. Y. 524,530. That 
case supports the proposition that an attorney 
‘‘cannot abandon the service of his client without 
justifiable cause and reasonable notice’? (Ibid. 
529), but can of course do so for such cause and 
on such notice. See Weeks on Attorneys at Law, 


sec. 255; 2 Clark & Skyles on Agency, sec. 711 (c). 





Whenever the circumstances of a civil 
case make it clear that a man of honor and 
conscience cannot longer be a party to its 
prosecution or defense without dishonor 
and moral degradation, it is of course his 
duty, paid legal advocate though he may 
be, to abandon the case in the popular 
meaning of the word, by withdrawing from 
from it and letting the client find, if he can, 
another lawyer to take the withdrawer’s 
place. apt to be 
cautious about asserting this in regard to 
criminal cases than in regard to civil cases, 
for reasons which we shall discuss later, 


We lawyers are more 


and even in civil cases we are sure that a 
lawyer should never desert the client at a 
stage in the case where no other lawyer can 
be employed, unless the moral necessity 
for so doing is absolutely apparent. 

It has often been urged against lawyers 
that they will interpose certain defenses 
when they know that the other party’s 
cause is just. 
infancy, the statute of limitations, and the 
statute of frauds. In the first place, it 
should be said that in the vast majority 
of cases where these pleas are made it is 
not known that the plaintiff’s cause is just, 
and the lawyer putting in the defense simply 
selects his.surest way of winning. Then 
again, not all lawyers would put in such 
pleas where justice demands that the plain- 
tiff ‘recover. Hoffman’s 12th and 13th 
resolutions on professional deportment are 


Among these defenses are 


as follows: 
XII 


“‘T will never plead the Statute of Limita- 
tions when based on the mere efflux of 
time; for if my client is conscious he owes 
the debt, and has no other defense than the 
legal bar, he shall never make me a partner 
in his knavery. 


XIII. 


“‘T will never plead or otherwise avail of 
the bar of Infancy against an honest demand 
If my client possesses the ability to pay, and 
has no other legal or moral defense that 
that it was contracted by him when under 
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the age of twenty-one years, he must seek 
for other counsel to sustain him in such a 
defense. And although in this, as well as 
in that of limitation, the law has given the 
defense, and contemplates, in the one case, 
to induce claimants to a timely prosecution 
of their rights, and in the other designs to 
protect a class of persons, who by reason of 
tender age are peculiarly liable to be imposed 
on, — yet, in both cases, I shall claim to be 
the sole judge (the pleas not being com- 
pulsory) of the occasions proper for their 
use.’”? 


I cannot agree, however, that Hoffman’s 

‘esolutions deserve a place in a code of legal 
thics. The pleas of infancy, the Statute of 
Limitations, and the Statute of Frauds are 
perfectly good pleas in themselves, and are 
lemanded in the majority of cases by sound 
uublic policy. If the case is fit for the 
ittorney to take, the pleas may morally be 
ut in if their truth can be proven. The 
‘gislature has given us the age limit, or 
ermitted the common law age limit to con- 
inue, and it has given us the Statute of 
Limitations and the Statute of Frauds, all 
to accomplish certain ends demanded by 
supposed public policy, and it is upon the 
legislature, rather than the lawyers, that 
the responsibility for the pleading of such 
defenses must be placed. Like the exemp- 
tion statutes, these defenses rest on a real or 
supposed public policy of which the legis- 
lature is the exclusive judge, and in the vast. 
majority of cases the lawyer is aiding in the 
carrying out of that public policy by assist- 
ing his client in setting up these defenses. 
In the cases where injustice is plainly being 
done by interposing such pleas, the conscien- 
tious lawyer will of course do his best to 
dissuade the client from resorting to them. 
His full duty is done, however, when he has 
protested as vigorously as possible against 
his client’s action. He can then with good 
conscience file the pleas or, if in the given 
case such action is repugnant to him, he can 
refuse to file them, and let the client seek 
another attorney. 


Quoted on p. 46 of Report of August, 1907. 
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Having determined that he can properly 
undertake the case for the client, the 
attorney’s next duty is to have at the very 
outset a frank and explicit understanding 
with the client as to the amount of the 
attorney’s compensation. The haggling 
over fees is the most disagreeable part of a 
lawyer’s business. Every charge has its 
ethical element, for the lawyer, like the 
railroad, has always before him the question 
whether he shall charge what the traffic will 
bear. Unlike the railroad, however, the 
lawyer seldom succeeds in charging all that 
the traffic will bear. Some guide for the 
fixing of fees has to be furnished as part of 
every legal ethical code. Such a guide is 
furnished in sections 50 and 51 of the 
Alabama code: 


“so. In fixing fees the following elements 
should be considered: First. The time and 
labor required, the novelty and difficulty of 
the questions involved, and the skill requisite 
to properly conduct the cause. Second. 
Whether the particular case will debar the 
attorney’s appearance for others in cases 
likely to arise out of the transaction, and in 
which there is a reasonable expectation that 
the attorney would otherwise be employed; 
and herein of the loss of other business while 
employed in the particular case, and the 
antagonism with other clients growing out 
of the employment. Third. The customary 
charges of the Bar for similar services. 
Fourth. The real amount involved, and the 
benefits resulting from the services. “Fifth. 
Whether the compensation be contingent 
or assured. Sixth. Is the client a regular 
one, retaining the attorney in all his 
business? No one of these considerations 
is in itself controlling. They are mere 
guides in ascertaining what the service 
was really worth; and in fixing the amount, 
it should never be forgotten that the pro- 
fession is a branch of the administration 
of justice and not a mere money-getting 
trade. 

“51. Contingent fees may be contracted 
for; but they lead to many abuses, and cer- 
tain compensation is to be preferred.’’! 


1 Secs. 56 and 57 of Report of August, 1907, 
Pp. 34 and 35. 
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And in connection with these sections 
should be noted section 48 of the Alabama 
code, viz.: 

**48. Men, as a rule, overestimate rather 
than undervalue the worth of their services, 
and attorneys in fixing their fees should 
avoid charges which unduly magnify the 
value of their advice and services, as well as 
those which practically belittle them. A 
client’s ability to pay can never justify a 
charge for more than the service is worth; 
though his poverty may require a less charge 
in many instances, and sometimes none at 
> 


If no bargain about compensation is made 
by the attorney with the client, then the 
attorney must make his own charge in 
accordance with the foregoing principles. 
And if, as often happens, the client is dis- 
satisfied with the charge, the matter is one 
for mutual adjustment. As is said in section 
47 of the Alabama code: 

‘47. In general, it is better to yield some- 
thing: to a client’s dissatisfaction at the 
amount of the fee, though the sum be 
reasonable, than to engage in a law suit to 
justify it, which ought always to be avoided, 
except as a last resort to prevent imposition 
or fraud.’’? 

The ethical duties of lawyers by no means 
end with the taking of the case and the 
agreement as to fees. The lawyer must not 
borrow from his client, nor lend to him, 
must not commingle money or other trust 
property of the client’s with his own, must 
attend promptly to all features of the case, 
must yield to the client’s wishes in regard to 
additional counsel, must treat as confiden- 
tial the communications and confidences of 
the client, must keep his agreements even 
if they are not in writing, and give written 
evidence of oral agreements if such evidence 
is called for, and in every way must conduct 
himself as a man of honor should. The 
various codes of legal ethics so provide. 

Not the least perplexing ethical duty 
which confronts the lawyer in the prepara- 

1 Sec. 54 of Report of August, 1907, p. 34. 

? Sec. 53 of Report of August, 1907, p. 33. 





tion for a trial is the coaching of witnesses. 
We lawyers have needed no psychological 
expert to teach us the 
observation of witnesses and their horiest 
oversights, and We 
have always found it highly desirable to 
get our witnesses together and have them 
rehearse again and again the events to be 
testified about until all unconsciously or 
consciously agree where at first there was 
disagreement. 


imperfection of 


illusions delusions. 


The honest and experienced 
lawyer can tell in the vast majority of cases 
whether he is expediting the cause of truth 
or verging on subornation of perjury in what 
he is doing. When a client or witness says 
to you, “But if I am asked so and so, what 
shall I say?” it does not necessarily mean 
that he wants you to suggest a perjured 
answer for him, but often means ‘‘ What is 
the best legal way of putting my answer?’ 
It is just there and in the drawing of affida 
vits, that the greatest temptation besets th« 
lawyer; for in this day of apparently increas 
ing perjury the lawyer is often the keepe: 
of his client’s conscience. It is sufficient t: 
say that in general the temptation is put on 
side and the honest and high-minded advic« 
is given. 

After the attorney undertakes the case hi 
incurs ethical obligations towar 
the other party and his attorney. 


certain 
As a rule 
he must not compromise with the opposit 
party without notice to the latter’s attorney 
He must be liberal in accomodating the jus 
requests of the party and hi 
attorney as to incidental matters of the 
He must be fair to the opposite 
party’s witnesses, though that rule is far too 
often transgressed as regards witnesses. He 


opposite 


cause. 


should avoid testifying for his client exce]t 
in case of absolute necessity, and shoul: 


avoid asserting his personal belief in the 
As part of h 
fair dealing to the opposite party he shou! 
refrain from conversing with the juro 
before and during the trial, and should not 
treat them after the trial, and he should not 
communicate or argue privately with tle 


fi 


justice of his client’s cause. 


t 
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judge as to the merits of the cause. Nor 
should he attempt to influence the trial of 
the cause by inspiring newspaper comments 
or discussions. As the Wisconsin code, sec. 
17, declares: 


‘““Newspaper publications by an attorney 
as to the merits of pending or anticipated 
litigation, call forth discussion and reply 
from the opposite party, tend to prevent a 
fair trial in the courts, and otherwise preju- 
lice the due administration of justice. It 
requires a strong case to justify such publi- 
cations; and when proper, it is unprofessional 
to make them.anonymously. It is better 
that all newspaper reports be taken from the 
records and papers on file in the court.”’ 


put in addition to the foregoing ethical 
duties, the lawyer owes moral obligations to 
the court. He must be punttual in his 
attendance on the court, he must not use 
personal influence with the judge in favor 
of his client, he must not display temper 
because of an adverse ruling, he must defend 
the courts unjust 
popular clamor, and he must at all times be 
honest with the court. Much might be said 
of all these topics, but time forbids. The 
various state legal codes are in substantial 
igreement about them. 


against criticism and 


And now 
a word about the lawyer’s ethical duties in 


So much then for civil causes. 


riminal cases. 

There would seem to be no question that 
he prosecuting attorney, occupying as he 
loes in our legal system a quasi-judicial 
osition, should be impartial in the pre- 
sentation both of facts and of legal author- 
He, at least, is 
egally and morally bound to reveal both 


ties in a criminal case. 


Tt 


des of the case, for he is to seek, not a con- 
ction, but justice. As Gurney, B., said in 


a 


case where a prosecutor in a murder case 
ated facts showing that the death was 
robably accidental: ‘‘The learned counsel 
or the prosecution has most accurately 
mceived his duty, which is to be assistant 
o the court in the furtherance of justice and 
rot to act as counsel fo1 any particular 
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person or party.’’! For the same reason, 
and because also it is an attempt to influence 
court and jury by matter not evidence in the 
“ase, a prosecuting attorney has neither 
legal nor moral right to state that he believes 
the defendant to be guilty. If he believes 
the accused to be innocent, it is his duty, 
however, to say so. 

But what about the 
defendant in a 


for the 
Has he a 


attorney 
criminal case? 
moral right to defend a whom he 
guilty as The 
question arises in practical experience far 


man 
believes to be charged? 
less often than most people suppose, and 
comparatively few lawyers ever have to 
face it. It is unfortunately true that the 
public has imbibed from the newspapers 
the contrary few 


notion. Comparatively 


_lawyers are engaged in the trial of the 


criminal cases, breach-of-promise suits and 
divorce cases which furnish such sensational 
reading in the daily and 
lawyers are very far from representing a 
high type, and yet the public judges all 
lawyers by such. The fact of the matter is 
that few lawyers ever have to face a doubt 
as to the guilt or innocence of a man charged 
with crime. 


papers, those 


For the vast majority of law- 
yers the question remains academic, yet is 
one that has an indirect influence on the 
lawyer’s view of the ethical requirements of 
civil litigation and must be discussed. 

Many lawyers regard criminal cases as on 
a different moral footing from civil, and a 
lawyer’s moral right to defend a guilty man 
charged with crime as clear. The argument 
seems to be that a man’s life or liberty is not 
to be taken away if he can prevent; that he 
has a right to be heard in his defense given 
him by the law of the land; that the latter 
right is worthless if no lawyer will present 
his defense; and that therefore any lawyer 
is justified in presenting the defense, even 
though he believes the defendant to be 
guilty. That argument seems to the writer 
to be fallacious. If the accused is indicted 


1 Gurney, B., in Reg. v. Thursfield, 8 c. & p., 269. 
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or informed against under an invalid statute, 
or if the indictment or information is fatally 
defective, or if the indictment or information 
is so drawn as really to charge a smaller 
offence than the one for which conviction is 
sought, any lawyer is justified in defending 
even a guilty man on such grounds, for what 
we need is justice according to law, and such 
defense will promote such justice. So a 
lawyer may properly see that a guilty man 
is convicted on only legal evidence, for if 
we are to keep our liberties we must see that 
no man’s life, liberty, or property is taken 
away except on legal evidence proven in the 
But when 
it comes to defending on the merits a man 
the lawyer knows to be guilty, putting on 
the stand witnesses the lawyer knows are 


orderly administration of justice. 


committing perjury, and then arguing to the 
court or jury that the perjured testimony is 
correct, the writer can see only immorality. 
The writer has always insisted that a lawyer 
had no moral right to defend on the merits 
a man he knew in advance to be guilty, and 
has supported his position by two reasons: 
1. Such action warps the lawyer’s moral 
nature, and, 2, in so far as the lawyer does 
not deliberately become accessory after the 
fact to the 
client’s guilt robs his exertions in the client’s 


crime, his knowledge of his 
behalf of their effectiveness. 

The first reason seems to the writer con- 
clusive, but for those who believe that the 
guilty man has a right to have his defense 
the 
shows that the supposed right of the guilty 


vigorously presented, second reason 
man is infringed unless he is defended by a 
man who believes in his innocence. 

But what of the case where a lawyer 
enters upon the trial of a criminal case in 
the belief that and 
in the course of the trial discovers that he 
is guilty? No 
advocated. The answer in each individual 


his client is innocent 


hard and fast rule can be 


case must depend upon the stage the case 


has reached, and in particular upon the 
possibility of the lawyer withdrawing with- 


out tacitly or otherwise making known the 
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guilt of the client. An attorney employed 
to defend a man who cannot be compelled 
to incriminate himself or testify against 
himself violates the trust and confidence 
reposed by his client and unwarrantably 
takes a brief for the prosecution if he with- 
draws from the defense of the case at a 
time when such withdrawal is explainable 
only by the guilt of the defendant. An 
attorney will not be permitted to divulge, 
without the matter 
which has 
professional confidence, and for a lawyer 


client’s consent, any 


been communicated to him in 
by an eleventh hour withdrawal to announce, 
in effect, the guilt of the defendant in a 
criminal case would be in the highest degree 
unprofessional and immoral. He must stay 
in the case, for he was employed to defend, 
not to convict, the defendant, but as was 
said in an English divorce case, ‘‘tHere is 
an honorable way of defending the worst 
the defendant 


legal or moral right to lie to judge or jury, he 


of cases.”"* Since has no 
has of course no legal or moral right to have 
his lawyer lie for him; but short of lying 
and of casting suspicion on innocent people 
the all 


present the case of the defendant. 


lawyer must in honorable ways 
Fortu- 
nately it falls to the lot of very few men to 
be confronted with such a moral problem. 
moment 
revelations of guilt in criminal cases. One 
in the high- 


For most of us there are no last 


case, however, resolved 
the 
meets its moral obligations, we have in the 


such 
minded way in which bar as a rule 
case of the English barrister, Charles Phil- 
lips. The writer is moved to dwell a little 
upon that case because, despite the conclu- 
sive presentation of Mr. Phillips’ eminently 
proper action, contained in the appendix 
to Sharswood’s little book on Professional 
Ethics, there still are lawyers even, and of 
course there still are laymen, who have 
never heard of his side of the question, and 
who, therefore, feel that he debased him- 
self and his profession. The facts are these: 


* Smith v. Smith, 7 P. D. 89. 
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Mr. Phillips and Mr. Clarkson were 
employed to defend a man named Courvoi- 
sier, a Swiss valet, against the charge of 
having murdered his employer. The em- 
ployer, Lord William Russell, was 72 years 
old, deaf and infirm, and was murdered in 
his bed. He was a widower, and his house- 
hold consisted of a woman cook, a house- 
maid, and the valet. While it seemed 
clear that someone in the house committed 
the crime, the prisoner’s counsel went to 
the trial convinced that he was innocent. 
They cross-examined Sarah Mancer, one 
of the women servants, closely, to show 
there was as much probability that the 
witness or the other servant was the criminal 
as the prisoner, and that the police, incited 
by the hopes of the large rewards offered, 
had conspired to fasten the suspicion un- 
justly on the prisoner. After the cross- 
examination, and during the trial, some 
missing plate belonging to the murdered 
nobleman was discovered, and the person 
with whom it was left identified Courvoisier 
as the one who left it with her. 
at the time was in the prison yard, but a 
few minutes later, after he had returned to 


Courvoisier 


the court room, he confessed his guilt to 
his counsel, but insisted that they defend 
him. Immediately there was an illustra- 
tion of the fact that a conscientious lawyer’s 
knowledge of his client’s guilt robs his 
endeavors in that client’s behalf of their 
efficacy. At once all attempt to cast 
suspicion on the innocent servants was 
abandoned, though for a long time many 
believed otherwise, and the defense inter- 
posed failed. When Courvoisier’s confession 
was published, Mr. Phillips was attacked 
and lied about by the newspapers, and for 
nine years he endured it in silence. Finally 
on November, 1849, nine years after the trial, 
he presented his side of the matter. He 
did that at the earnest solicitation of his 
friend, Charles Warren, to whom the letter 
from which the writer is now going to quote 
was written: 





“Nov. 20 [1849]. 
“My Dear Warren :— Your truly kind 


t letter induces me to break the contemptuous 


silence, with which for nine years I have 
treated the calumnies to which you allude. 
I am the more induced to this by the repre- 
sentations of some valued friends that many 
honorable minds begin to believe the slander 
because of its repetition without receiving 
a contradiction. It is with disgust and 
disdain, however, that even thus solicited ] 
stoop to notice inventions too abominable, 
I had hoped, for any honest man to have 
believed . . 

‘First, I am accused of having retained 
Courvoisier’s brief after having heard his 
confession. It is right that I should relate 
the manner of that confession, as it has been 
somewhat misapprehended. Many suppose 
it was made to me alone, and made in the 
prison. I never was in the prison since I was 
called to the bar, and but once before, being 
invited to see it by the then sheriffs. So 
strict is this rule, that the late Mr. Fauntleroy 
solicited a consultation there in vain with 
his other counsel and myself. It was on the 
second morning of the trial, just before the 
judges entered, that Courvoisier, standing 
publicly in front of the dock, solicited an 
interview with his counsel. My excellent 
friend and colleague, Mr. Clarkson, and 
myself immediately approached him. I beg 
of you to mark the presence of Mr. Clarkson, 
as it will become very material presently. 
Up to this morning I believed most firmly in 
his innocence, and so did many others as 
well as myself. ‘I have sent for you, gentle- 
men,’ he said, ‘to tell you that I committed 
the murder!’ When I could speak, which 
was not immediately, I said, ‘Of course, then 
you are going to plead guilty?’ ‘No, sir,’ 
was the reply, ‘I expect you to defend me to 
the utmost.’ We returned to our seats. 
My position at this moment was, I believe, 
without parallel in the annals of the pro- 
fession. I at once came to the resolution of 
abandoning the case, and so I| told my 
colleague. He strongly and urgently re- 
monstrated against it, but in vain. At 
last he suggested our obtaining the opinion 
of the learned judge who was not trying the 
cause, upon what he considered to be the 
professional etiquette, under circumstances 
so embarrassing. In this I very willingly 


acquiesced. We obtained an interview, and 
Mr. Baron Parke requested to know dis-. 
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tinctly whether the prisoner insisted upon 
my defending him, and, on hearing that he 
did, said, I was bound to do so, and to use 
all fair arguments arising on the evidence.' 
I therefore retained the brief, and I contend 
for it, that every argument that I used was 
a fair commentary on the evidence, though 
undoubtedly as strong as I could make them. 
I believe there is no difference of opinion 
now in the profession that this course was 
right. It was not until after eight hours’ 
public exertion before the jury that the 
prisoner confessed; and to have abandoned 
him then would have been virtually sur- 
rendering him to death. This is my answer 
to the first charge. 

“T am accused, secondly, of having 
‘appealed to Heaven as to my belief in 
Courvoisier’s innocence,’ after he had made 
me acquainted with his guilt. A grievous 
accusation! But it is false as it is foul, and 
carries its own refutation on its face. 
‘The trial terminated on Saturday even- 
ing. On Sunday I was shown in a news- 
paper the passage imputed to me. I took 
the paper to court on Monday, and, in the 
aldermen’s room, before all assembled, after 
reading the paragraph aloud, I thus ad- 
dressed the judges — ‘I take the very first 
opportunity which offers, my lords, of most 
respectfully inquiring of you whether I ever 
used’ such an expression?’ — ‘ You certainly 
did not, Phillips,’ was the reply of the late 
lamented Lord Chief Justice, ‘and I will be 
your vouchee whenever you choose to call 
me.’ — ‘And I,’ said Mr. Baron Parke, 
happily still spared to us, ‘had a reason, 
which the Lord Chief Justice did not know 
for watching you narrowly, and he will re- 
member my saying to him, when you sat 
down, ‘Brother Tindal, did you observe 
how carefully Phillips abstained from giving 
any personal opinion in the case?’”’ To this 


‘It needs to be said that Baron Parke was 
really one of the two judges trying the cause, 
but Chief Justice Tindal was to sum up to the 
jury. Baron Parke appears to have been much 
annoyed at being told of the defendant’s confes- 
sion, and, after giving Phillips the advice to go 
ahead with the defense, permitted the Chief 
Justice to sum up to the jury without the Chief 
Justice knowing of the confession. See 15 Law 
Quarterly Review, 277 n. When Mr. Phillips 
spoke of Baron Parke as the learned judge who 
was not trying the cause, he meant the judge 
who was not presiding in the cause and who was 
not under the duty of charging the jury. 





the learned chief justice instantly assented.’ 
This is my answer to the second charge. 
“Thirdly, and lastly, I am accused of 
having endeavored to cast upon the female 
servants the guilt which I knew was attribu- 
table to Courvoisier. You will observe, of 
course, that the gravamen of this consists in 
my having done so after the confession. The 
answer to this is obvious. Courvoisier did 
not confess until Friday. The cross-exam- 
ination took place the day before, and so 
far, theretore, the accusation is disposed of. 
But it may be said I did so in my address to 
the jury. Before refuting this let me observe 
upon the disheartening circumstances under 
which that address was delivered. At the 
close of the, to me, most wretched day on 
which the confession was made, the prisoner 
sent me this astounding message by his 
solicitor — ‘Tell Mr. Phillips, my counsel, 
that I consider he has my life in his hands.’ 
My answer was, that as-he must be present 
himself, he would have an opportunity of 
seeing whether I deserted him or not. I 
was to speak on the next morning. But 
what a night preceded it! Fevered and 
horror-stricken, I could find no repose. If 
I slumbered for a moment, the murderer's 
form arose before me, scaring sleep away, 
now muttering his awful crime, and now 
shrieking to me to save his life! I did try to 
save it. I did everything to save it, except 
that which is imputed to me, but that I did 
not, and I will prove it. I have since 
pondered much upon this subject, and I am 
satisfied that my original impression was 
erroneous. I had no right to throw up my 
brief, and turn traitor to the wretch, wretch 
though he was, who had confided in me. ... 


“You will ask me here whether I contend 
on this principle for the right of doing that 
of which I am accused, namely, casting 
the guilt upon the innocent? I do no 
such thing; and I deny the imputation 
altogether. You will still bear in mind 
what I have said before, that I scarcely 
could have dared to do so under the eye of 
Baron Parke and in the presence of Mr. 
Clarkson. To act so, I must have been 
insane. But to set this matter at rest, I 
have referred to my address as reported in 
the Times —a journal the fidelity of whose 
reports was never questioned. You will 
be amazed to hear that I not only did not 
do that of which I am accused, but that I 
did the very reverse. Fearing that, nervous 
and unstrung as I was, I might do any 
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injustice in the course of a lengthened 
speech, by even an ambiguous expression, 
I find these words reported in the Times: — 
‘Mr. Phillips said the prosecutors were 
bound to prove the guilt of the prisoner, 
not by inference, by reasoning, by such 
subtile and refined ingenuity as had been 
used, but by downright, clear, open, 
palpable demonstration. How did _ they 
seek to do this? What said Mr. Adolphus 
and his witness, Sarah Mancer? And here 
he would beg the jury not to suppose for 
a moment, in the course of the narrative 
with which he must trouble them, that he 
meant to cast the crime upon either of 
the female servants. It was not at all 
necessary to his case to do so. It was 
neither his interest, his duty, nor his policy, 
to do so. God forbid that any breath of 
his should send tainted into the world 
persons depending for their subsistence on 
their character.’ Surely this ought to be 
sufficient. I cannot allude, however, to 
this giant of the press, whose might can 
make or unmake a reputation, without 
gratefully acknowledging that it never 
lent its great circulation to these libels. It 
had too much justice....I find the 
Morning Herald reporting me as follows: — 
‘Mr. Adolphus - called a witness named 
Sarah Mancer. But let me do myself 
justice and others justice by now stating 
that in the whole course of the narrative 
with which I must trouble you, I must beg 
that you will not suppose that I am in the 
least degree seeking to cast blame upon 
any of the witnesses.’ Can any disclaimer 
be more complete? And yet, in the face 
of this, for nine successive years has this 
most unscrupulous of slanderers reiterated 
his charge. Not quite three weeks age he 
recurs to it in these terms: ‘How much 
worse was the attempt of Mr. Phillips to 
throws the suspicion of the murder of 
Lord William Russell on the innocent 
female servants, in order to procure the 
acquittal of his client Courvoiser, of whose 
guilt he was cognizant! I have read with 
care the whole report in the Times of that 
three hours’ speech and I do not find a 
passage to give this grave charge counte- 
nance. But surely, in the agitated state 
in which I was, had even an ambiguous 
expression dropped from me, the above 
broad disclaimer would have been its 
efficient antidote. 

“Such is my answer to the last charge; 





and, come what will, it shall be my final 
answer. No envenomed reiteration, no 
popular delusion, no importunity of friend- 
ship, shall ever draw from me another 
syllable. ... His libels and my answer 
are now before the world, and I leave them 
to. the judgment of all honorable men. 


« ©. Pastume;” * 


So much for the highly interesting experi- 
ence of Mr. Phillips, whose very praise- 
worthy conduct subjected him for the rest 
of his life to misrepresentation. 

And now for the code provisions about 
criminal cases. Section 13 of the Alabama 
code reads: 

“13. An attorney cannot reject the 
defense of a person accused of a criminal 
offense, because he knows or believes him 
to be guilty. It is his duty by all fair and 
honorable means to present such defenses 
as the law of the land permits, to the end 
that no one may be deprived of life or 
liberty, but by the due process of law.” ? 

That provision has been adopted in 
Colorado and in Missouri. The other 
states change the words ‘‘fair and honor- 
able means’”’ to “fair and lawful means,”’ 
while Kentucky and Wisconsin have 
changed the words “ an attorney cannot 
reject the defense” to ‘‘an attorney is not 
bound to reject the defense.” If what 
has above been said about the defense of 
criminal cases is correct, or approximately 
correct, the rule is incomplete. Accepting 
the Kentucky and Wisconsin opening words 
and retaining the words ‘‘ honorable means,”’ 
the rule is well enough as it stands if only 
there be added the clause: 


‘But even in a criminal case an attorney 
is not justified in bringing forward what 
he knows to be perjured testimony, or in 
arguing that such testimony is true when 
he knows that it is not.” 


Much more might be said about the 
ethical problems of lawyers. Our moral 


1 Quoted in Sharswood Professional Ethics, 
pp. 111-119 (1854 ed.). 
2 Sec. 14, Report of August, 1907, p. 20. 
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responsibilities for medical expert testimony, 
our proper attitude toward corporation re- 
tainers, our right to upset or evade what- 
ever possible enacted laws, and many other 
matters, might engage our attention, but 
they open fields where agreement would be 
hopeless and most of them are very properly 
avoided by the various legal codes. The 
subject of corporation retainers, however, 
might well be covered by a rule framed to 
govern the relations of employer and 
employee. 

Lobbying during legislative sessions may, 
however, be mentioned as a matter upon 
which the Alabama rule would probably 
meet the approval of most lawyers. That 
rule is: 

‘“‘o4. An attorney openly, and in his true 
character, may render purely professional 
services before committees, regarding pro- 
posed legislation, and in advocacy of claims 
before departments of the government, upon 
the same principles of ethics which justify 
his appearance before the courts; but it is 
immoral and illegal for an attorney so 
engaged to conceal his attorneyship, or to 
employ secret personal solicitations, or to 
use means other than those addressed to the 
reason and understanding to _ influence 
action.’’! 


But while we have not time to note the 
manifold interests which engage a lawyer’s 
attention to see what his moral reaction as 
to each one should be, we may very appro- 
priately pause to note a rule which has been 
suggested as a preventive of a mild species 
of what to-day we call “graft.” Starting 
in the large cities and gaining most headway 
in New York City, the practice of giving 
commissions and ‘rebates to lawyers who 
loan money for their clients, examine and 
insure titles for them, lease property for 
them, or otherwise act for them, has grown 
to a point where the evil is being felt, and a 
writer in the Harvard Law Review has sug- 
gested the following rule to remind the 
lawyer “‘that he has pledged his judgment 


1 Sec. 27, Report of August, 1907, p. 24. 





to the service of his client and must keep it 
unimpaired and in training, so to speak,”’ 
namely: 

“If possible, do not receive any compen- 
sation in your client’s business, except from 
your client himself; but if circumstances 
compel you to break the rule, tell your 
client what you receive.’’* 


This application of limited ‘‘publicity”’ 
the client is entitled to, while the lawyer 
will thus-receive no money that is “tainted.”’ 

It will be seen from the foregoing sketch 
of a lawyer’s ethical problems that good 
taste, gentlemanly manners, and a high 
sense of honor go far to solve them. Two 
-ardinal rules may be laid down: 

1. Nothing which politeness and right 
feeling demand of a lawyer in his dealings 
with others can properly be withheld by him. 

2. Nothing which is morally wrong can be 
professionally right. 

All the other rules and code provisions 
which we have discussed are simply appli- 
cations of these two rules to special situa- 
tions. In regard to these applications each 
lawyer must make his own conscience his 
guide, no matter if he differ as far as may be 
from the general professional opinion. As 
Hoffman said in his 33rd resolution: 

‘‘What is wrong is not the less so from 
being common. And though few dare to be 
singular, even in a right cause, I am resolved 
to make my own, and not the conscience of 
others, my sole guide. What is morally 
wrong cannot be professionally right, how- 
ever it may be sanctioned by time or custom. 
It is better to be right with a few, or even 
none, than wrong, though with a multitude. 
If, therefore, there be among my brethren 
any traditional moral errors of practice, they 
shall be studiously avoided by me, though in 
so doing I unhappily come in collision with 
what is (erroneously, I think) too often 
denominated the policy of the profession.’’ ? 


But in the main, as may be this paper has 
shown, the policy and the performances of 


1 Mr. Everett Abbott, 15 Harv. Law Rev. 
714-724. 
? Quoted in Report of August, 1907, p. 54. 
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the professions are high minded and just. | their joint business, anything for which the 


Our pride is that from generation to genera- 
tion the legal profession as a whole vindicates 
its existence by carrying on successfully its 
high calling of promoting justice. That it 
may carry on that calling even more success- 
fully, especial emphasis should be laid on 
section 32 of the Missouri legal code, namely : 


“32, An attorney should strive at all 
times, to uphold the honor, maintain the 
dignity, and promote the usefulness of the 
profession; for it is so interwoven with the 
administration of justice that whatever 
redounds to the good of one advances the 
other; and the attorney thus discharges, not 
merely an obligation to his professional 
brethren, but a high duty to the state and 
his fellowmen.”’ 


In closing it must be said that the state 
codes of legal ethics are in the main sound 
and show a healthy moral attitude on the 
part of the modern lawyer. While we have 
suggested the need of a rule making it 
unprofessional for a lawyer to ask or permit 
his clerk to do in the course of his employ- 
ment, or his partner to do in the course of 


EQA\YS nae on -= “if 
SStEz SWS 4 i) 
ZN i 41 Oe 





lawyer does not wish to assume moral 
responsibility, and have emphasized the need 
of explicit rules for the prevention of 
ambulance chasing, and have suggested an 
amendment to the state code provisions 
regarding the defense by a lawyer of a man 
whom he knows to be guilty, and have con- 
curred in the suggestion that the new rule 
offered by Mr. Abbott to put an end to petty 
‘graft’? be adopted, we have to admit that 
the surprising thing is that so little fault can 
be found with these state codes. If, as it 
doubtless will, the American Bar Associa- 
tion succeeds in framing a better code than 
any adopted in the states, it will be only 
because the states have led the way. Here, 
as elsewhere, the states have justified their 
continuance in existence by services ren- 
dered as the legislative experiment stations 
of the nation. It remains for the nation, 
in its turn, to profit by the local experiments, 
and in the field of legal ethics the American 
Bar Association is going to see that it does 
profit by them. 
Linco.n, NeB., January, 1908. 
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THE MARRIAGE OF THE GOVERNOR OF 


ILOCOS 


By JAMES 


F all the legal questions which have 

confronted American authorities as 
a result of the Spanish War, those growing 
out of the circumstance that with us Church 
and State are separate; while under Spain 
there was a union of Church and State, are 
the most profoundly interesting to lawyers 
and publicists. For instance, perhaps no 
statesman ever had a more delicate and 
difficult task than that which confronted 
Secretary Taft in the matter of the Friars’ 
lands in the Philippines, where vast tracts 
were occupied and cultivated by natives 
claiming prescriptive title, as against reli- 
gious corporations claiming under written 
grant from the Spanish Crown. The squat- 


ters, or claimants by prescription, had in | 


most cases attorned to the agent of the 
religious corporation by paying rent, which 
was not demanded until the squatter had 
cleared away the Virgin Forest and made 
the land an income-producing property, 
when the Friars would discover that such 
property lay within the bounds set forth 
in their grant from the Crown. Here was 
the germ of an agrarian revolution if the 
tenants were evicted by wholesale. Here 
also was the germ of a political revolution 
at home against the party in power if the 
vested rights of the Roman Catholic Church 
in the Philippines should be ruthlessly 
disregarded in obedience to native clamor. 
Secretary Taft settled the matter by going 
to Rome himself and making an arrange- 
ment with the Pope whereby the Friars 
sold their lands to the Philippine govern- 
ment, which paid for them by a bond 
issue and then resold them to the squatters 
on an installment plan as easy as the 


previous rent. This particular matter is 


here referred to only incidentally, because 
it is more familiar to our profession through- 
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out the world than any other of the numer- 
ous novel legal situations created by the 
transition from Spanish to American Sover 
eignty, but the general subject has no 
more interesting subdivision than the 
changes in the laws concerning marriage 
which became necessary in order to render 
them compatible with the new order of 
things. 

Under the instructions of the President 
to Major General Wesley Merritt, com- 
manding the army of occupation in the Phil- 
ippines, the municipal laws of the conquered 
territory affecting private rights were to 
be considered as continuing in force ‘‘so 
far as they are compatible with the new 
order of things.’”’ Civil marriages were 
never recognized in the Philippine Islands 
until some time after our arrival. This 
was done by the promulgation by the 
military government, of what is known as 
General Order 68, which did not occur until 
shortly before Christmas of 1899, after we 
had been in the Islands more than sixteen 
months. This order provided that marriage 
might be solemnized by any judge, Justice 
of the Peace, or Minister of the Gospel, 


‘and further that no particular form for the 


ceremony of marriage should be required, 
the essential requisite being prescribed to 
be that the parties must declare in the 
presence of the person solemnizing the 
marriage that they do take each other as 
husband and wife. 

The Philippine Islands had been for so 
many generations a priest-ridden country 
that it was difficult to secure any general 
recognition of the validity of the new 
marriage law. The permission of the State 
to the citizen to marry without paying 
tribute to the Church was only a permission, 
and not a command. On the other hand 
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there was a host of spiritual terrors militat- 
ing against the coming into general and 
frequent use of the practice of civil mar- 
riage ‘“‘without the benefit of clergy.’ It 
is difficult for a person in this enlightened 
country and age to understand the grip 
upon the conscience of the native people 
which was possessed by the Roman Catho- 
lic Clergy in the Philippines. The writer 
does not intend to reflect upon the Church 
in question, nor upon the noble army of 
its priests throughout the world who have 
done, and are still doing, so much for 
progress. But the situation in the Philip- 
pines is unique. The Islands had originally 
been acquired under the impetus of a move- 
ment primarily missionary in character. 
[he Spanish flag had been set up over them 
professedly for the glory of God and the 
spread of the Christian faith among the 
heathen. Church influence dominated the 
government from the beginning. Toward 
the last of the Spanish regime, when any 
Governor General of the Islands did not 
please the ecclesiastical authorities, his recall 
was procured by them through the in- 
fluence of the Vatican, or of the priest at 
Madrid who happened to be Chaplain and 
Father Confessor to the King, and therefore 
practically custedian to the King’s con- 
science. Through these or similar channels 
the Church completely dominated the State 
in the Philippines, not only the central 
government, but likewise the government 
of every province, pueblo, hamlet, and 
rural district. This naturally lead to abuses 
which finally culminated in revolution a 
year or so before the Spanis’-\merican 
War. It was not so much the alleged 
immorality of the Spanish priests as it was 
their lust of power, and their abuse of it, 
which. caused the revolution against Spain 
that was merely slumbering when the 
Spanish-American War broke out and 
fanned it anew into flame. 

In our efforts to train the Filipinos in the 
art of self-government, one of the first 
things we did after the backbone of the 





insurrection had been broken, was to set up 
a central civil government at Manila. This 
was followed by the establishment of civil 
government in forty odd provinces of the 
Archipelago. The scheme of these _ pro- 
vincial civil governments provided for elec- 
tion of the provincial governor by the 
people through representatives chosen by 
them. It was of course anticipated that 
most of these governors would be natives. 
In order to keep him in touch with and 
under supervision of the law of the land, the 
provincial governor was made ex officio 
sheriff of the United States District Court 
for the province. The writer was judge of 
that court in and for the province of Ilocos 
Norte at the time of the occurrence herein- 
after described, and thus it was that he 
became acquainted with his late lamented 
friend, Don Elias Villanueva, governor of the 
province of Ilocos Norte, whose marriage 
constitutes the subject of this paper. 

When the present civil government of the 
Philippines was inaugurated in 1901, with 
our present Secretary of War as the first 
American Governor, the Archipelago was 
divided, for the purposes of the adminis- 
tration of justice, into fifteen judicial dis- 
tricts, the northernmost of them being called 
the First Judicial District, and the rest num- 
bered in the order in which they lay geo- 
graphically, from north to south. The 
province of Ilocos Norte, together with three 
other provinces constituted the First Judicial 
District, just as ordinarily a judicial district 
of a state of the American union is composed 
of several counties. Under such circum- 
stances the court, after concluding a session 
in one province, transfers itself to another 
and so on around the circuit, in the tradi- 
tional itinerant fashion. This involved the 
absence from home of the judge and the 
stenographer for a very considerable portion 
of the year. We had elected the province of 
Ilocos Norte as the province of our residence 
pursuant to the fundamental judiciary act, 
which required such election. Nominally 
we had a home, but actually we were away 
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on the circuit so much that we missed many 
of the luxuries of life, among them the 
privilege of keeping posted on the local 
gossip of our home community. Under the 
Judiciary Act, two terms of court were held 
each year in each of the provinces of our 
district, those for the province of Ilocos 
Norte commencing on the first Tuesdays of 
January and July. In January of the year 
in question, 1902, returning from a trip 
around the circuit, we had had a very 
narrow escape from being lost at sea in 
traveling on board a small government 
steamer off a cape at the northwestern 
corner of the Island of Luzon called Cape 
Bojeador, situated just at the point where 
the China Sea and the Pacific Ocean meet, in 
consequence of which circumstance the 
waters there are as rough as they are off 
Cape Hatteras. So that in July following, 
returning home again from our trip around 
the circuit, we decided, if possible, to avoid 
Cape Bojeador by cutting across the north- 
western corner of the island overland. This 
we did, and during the course of the trip 
were sorry we did so. We had forty miles 
of land travel between us and home, that is 
to say, between the place at which we 
landed and the Provincial Capital of [locos 
Norte. It rained in torrents all the way. 
We had floundered painfully through some 
twenty-five miles of mud, on native ponies 
not over-fed, when a halt was called in a 
certain village for the purpose of resting the 
animals. It was indeed a weary, bedraggled, 
and hungry party. We had fifteen miles 
further to go. Horses and riders were both 
exhausted. After a few moments of dis- 
consolate disgust and regret that we had not 
preferred to risk again the perils of an angry 
sea, rather than undertake the discomforts 
of a journey by land, sounds were heard in 
the distance which as they came nearer 
proved to be the clatter of the hoofs of quite 
acavalcade. It was headed by the Governor 
and composed of some eight or ten of his 
immediate friends; they had come all this 
distance from the Provincial Capital to meet 





and welcome us back to the province. In 
passing the lighthouse at Cape Bojeador 
some hours previous we had used a long- 


distance military telephone connecting the °* 


lighthouse with the seat of Government, to 
notify our servants to set the house in order 
against our coming. In this way the 
Governor had learned of it and had come 
out to meet us without any knowledge on 
our part that he was coming. He had also 
brought some strong fresh horses for us which 
were indeed a God-send. In the party 
which came out to meet us was a brother of 
the Governor who was a priest. After an 
interchange of cordial greetings we mounted 
the fresh horses and proceeded southward 
at a rattling pace. After passing without 
any stop through several villages which the 
King’s Highway bisected, we halted in a 
town where in front of the fown hall were 
standing some half dozen or more carriages. 
Into these our good friend, the Governor, 
thrust us, and away we went, traveling at 
last with a degree of comfort very grateful 
after the day’s experience. Under such 
circumstances of course the imagination of 
the wayfarer dwelt in anticipation upon 
such things as dry clothes, a supper, and a 
comfortable bed. But no, no such good 
luck was in store. Upon reaching the last 
of the large pueblos that lay between us and 
Laoag, we found the whole place lit up in 
carnival fashion and were conducted to a 
spacious residence where evidently a fiesta 
was in progress. Here we had a most 
elaborate supper with speeches of welcome 
to which replies were necessary, and after 
the supper the whole night was spent in 
dancing and merry-making. I did manage 
to retire from the festal scene about three 
o’clock in the morning, but as the room 
assigned me was in the house of mirth, but 
little sleep was possible. 

Next morning we proceeded in carriages 
to our destination, the Governor and the 
judge occupying a carriage together. En 
route, the Governor took his fellow official 
into his personal confidence. He stated 
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that since we had left the province he had 
become engaged to a young lady, and had 
postponed the marriage ceremony in order 
to have it solemnized by the Judge of the 
District. He said that his brother, the 
priest, Was very anxious to perform the 
ceremony, and had even used moral per- 
suasion upon him, by suggesting the possi- 
bility that a purely civil marriage might 
not be valid in the absence of the sanction 
of the Mother Church. The Governor said 
he proposed to show the priests of that 
province that he was the head of the 
province, the supreme authority of the 
province, and that he was not dependent 
upon ecclesiastical sanction for anything 
hatsoever. He wished also to make it clear 
the people of the province that under 
he present benign government which the 
nited States had instituted in the Islands, 
the people were ‘now emancipated from 
riestly tyranny. He proposed to give to 
people of his province an object lesson 
this effect. It was hard to convince 
them that anything of importance could 
done without the sanction of the priest- 
hood. The solemnization of the marriage 
their Chief Executive by a temporal 
authority would serve this end. It would 
how that God’s blessing might rest upon 
this union as much so as if it had been 
onsummated under the auspices of the 
spiritual authorities. 
During this last stage of our journey 
the Governor also explained in confidence 


that the family of his lady love objected 
to the marriage, but that his intended was 
{ full age. He was evidently very much 
in love with the girl, and also very conscious 
f the fact that he was Governor of the 
province. He was quite impatient at the 
unwillingness of the family to accede to 
the wish of so distinguished a person as 
himself, their Chief Magistrate. It seemed 
almost ‘‘lese majesté.’’ However, he knew his 
beloved would be unhappy after the marriage 
if permanently estranged frorn her people, 
and this he wished to avoid by diplomacy. 








A week or two after our return above 
described, one morning about 7 o’clock I 
emerged from my sleeping quarters into 
an anteroom connecting with the dining 
room where breakfast was waiting. In the 
anteroom I found the Governor and _ his 
intended. They had been waiting there 
since daybreak, but he did not wish to 
disturb the slumbers of his friend. How- 
ever, after an interchange of greetings it 
appeared that the Governor had failed in 
diplomacy, and had that morning before 
daybreak climbed .to the upper window 
of the home of the bride to be, by means of 
a ladder, and had carried her off in his arms 
after the fashion of the Spanish Cavaliers 
of the long ago. From the house they had 
come to my house and had been waiting 
there ever since, and now desired to be 
married forthwith. The marriage law re- 
quired certain preliminary investigations 
by the officer performing the ceremony as 
to the age of the girl, the consent of her 
family, etc. It therefore became necessary 
to explain this to the applicants, and that 
it would hardly be possible to perform the 
ceremony before night time. I had entered 
quite thoroughly into the delightfully 
romantic features of the situation, but 
viewed from the official side, the moral 
effect upon the community toward empha- 
sizing the complete separation of Church 
and State under our form of government 
would be greater if there were some pomp 
and ceremony connected with making these 
two one. Like a great many other people 
outside the pale of the Episcopal Church, 
I have always considered their form for the 
marriage ceremony infinitely more beautiful 
than any impromptu remarks of which any 
couple desiring to be married have ever 


been made victims through the garrulity 
of ministerial egotism. If the ceremony 
should be performed that evening, say as 
late as 8 o’clock, the Episcopal marriage 
ritual could be put into Spanish and the 
Court Room properly arranged for the 
ceremony. So the impatient lovers were 
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told that they must wait until 8 o’clock 
that evening. 
Fearing that the girl’s mother upon dis- 
covering the absence of her daughter would 
at once suspect the cause, find the eloping 
couple, and make a scene, the Govenor 
carried the young woman to the Govern- 
ment House and kept her under guard there 
all day. This was not to restrain her of her 
liberty but to hide her from her mother. 
The stenographer hereinbefore referred 
to, whose name was Mr. Brower, and the 
undersigned lived in the same _ house. 
When Brower came to breakfast, I told 
him what had occurred. He entered with 
great zest into the humor and romance 
of the situation, and during the day had 
the Court House decorated and even had 
the temerity to borrow from the village 
church a very long and elegant piece of 
carpeting which ornamented its central 
He also got hold of an American 
soldier during the day, a musician of the 
Cavalry ‘Regiment constituting the garrison 
of the place, and contrived to have him 
teach the village band Mendelssohn’s Wed- 
ding March. He had also explained to the 
Governor our American custom of having 
a bride’s maid and Brower 
and the Governor were very good friends 
the Governor asked him 
to be best man. The bride had an Ameri- 
can young lady friend in the town, a school 
mistress, whom she asked to be maid of 


aisle. 


a best man. 


themselves, so 


honor. 

During the day the necessary investi- 
gation was made as to the girl’s age. It 
appearing that she was an adult, of course 
the consent of the mother was unnecessary. 
As a matter of fact the groom was a most 
excellent fellow, but the old lady feared 
he was a little too gay, upon the theory 
that ‘“‘the more you have seen of the others, 
the less you settle to one.’’ The 
consent question being out of the way, there 
remained the work of making the proper 
translation of the Episcopal marriage ser- 
Mark Twain once wrote a description 


can 


vice. 








of a trip up Vesuvius, and when asked 
how he went up he said he went up by 
proxy. I madea translation of the marriage 
service aforesaid by availing myself also of 
It was a thoroughly 
idiomatic translation, so much so that all 
the Spanish-speaking people in the village 
and struck with 
at my apparent linguistic skill. 


the services of others. 


admiration 

The real 
explanation of the feat was very simple. 
I had a copy of the Spanish Bible and also 
the ordinary Oxford Bible with a concord- 
ance. Most of the phraseology of the 
marriage being taken from the 
Scripture, it was easy enough with the 
aid of the concordance to trace the various 
phrases which familiar, to their 
source in the Scripture, then turning to 
the corresponding place in the Spanish 
Bible and getting the Spanish equivalent. 

At the appointed hour we all met at the 
Court House, a large and goodly company. 
All of the American officers of the local 
garrison were present in full regalia. Even 
a number of priests in their picturesque 
attire consented to honor the occasion with 
their presence, though they had doubtless 
in the meantime told the members of their 
several flocks that the Lord would never 
bless such a union. 

All being in readiness, 
ceremony duly 
necessary 
cluding Mendelssohn’s March, the wedding 
attendants, etc. ; 

After the service we adjourned to the 
residence of the official who had performed 
served, 
followed by a dance which lasted into the 


amazed 


were 


service 


are so 


the marriage 
performed, all the 
being at hand, in- 


was 


accessories 


it, where a wedding supper was 


wee small hours of the morning after. 
During the course of the wedding supper 
just alluded to, the Governor took occasion 
in responding to a toast, to elaborate upon 
his views concerning the marriage service 
and his reason for choosing a civil marriage, 
and he charged his friends and hearers to 
explain: his views to all whom it might 
concern, so that the masses of the people 
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throughout the province would become edu- 

ated to the idea that the Church was not 
as all-powerful as it once had been, and that 
the people under a free government like the 
American, could be lawfully and happily 
married and enjoy the blessings of the 
Almighty through life even though not 
married by a priest. 

Three weeks after that the Governor died 
of the cholera, and a few weeks later the 
judge who had performed the ceremony 
fell sick with tropical dysentery and was 
nvalided to the United States desperately 


ill, in which condition he remained for 
more than six months. 

Whether or not the blessings of God may 
rest upon a civil marriage, it is quite likely 
that the priests of the province of Ilocos 
Norte the most of the untoward 
circumstance above described, and told 
their parishioners what happened to the 
Governor and the judge who ignored the 
laws of the Apostolic Roman Catholic 
Church as expounded by its constituted 


respresentatives. 


made 


Macon, Ga., January, 1908. 








78 THE GREEN BAG 
A NEW LIGHT ON LINCOLN AS AN ADVOCATE 
Epitep BY ALLEN HENRY WRIGHT 
N the city of San Diego, California, “Right here I want to disprove the 


there lives to-day one, W. H. Somers; 
who, several years following 1856, was 
clerk of the circuit court of Champaign 
County, Illinois, — before which tribunal 
Abraham Lincoln frequently appeared as 
an advocate and counsel, and even, occa- 
sionally, sat on the Bench for Judge Davis, 
In his 
capacity as clerk Mr. Somers came to know 
the great Lincoln quite intimately, and 
hence his reminiscences have more than a 
passing interest. In telling of his memories 
of the emancipator, Mr. Somers says: 
tall, 
shouldered man, slightly stooping, with a 


the presiding judge of the court. 


“T remember Lincoln as a broad- 
rather angular or sharp face, which had a 
most genial, kindly expression, and, though 
not handsome, was attractive and prepos- 
sessing —a face, once seen, never to be 
forgotten. 
man, always having a pleasant word for 


Mr. Lincoln was a very affable 
every one. I shall never forget the time 
nor his kindly act when, sitting at my desk 
in the capacity of clerk of the court, on 
opening day, with judge and lawyers 
taking their accustomed places preparatory 
to commencing the he 
approached me with extended hand, and, 
grasping mine cordially, in a few pleasant 


words congratulated me on my election. 


day’s business, 


“T was a young man then and, having 
previously been known personally to Mr. 
Lincoln but slightly in my capacity as 
court, I not a 
at this recognition among 


deputy in the was 
little surprised 
so many acquaintances, there being at the 
time about two score attorneys in attend- 


same 


ance. Considering that his life was a busy 
one during those days, his law practice 
being large and lucrative, this little act of 
courtesy was a key to his great popularity 


with all classes of people — he always had 








time to be friendly. 


silly charge made against him by his enemies, 
in those days, to the effect that he was only 
a second or third-rate lawyer —a charge 
that sufficed to create in the public mind, 
during his first candidacy for the presi- 
dency, the impression that such was the 
fact. Nothing was further from the truth. 
Among the members of his profession there 
were several profound lawyers and jurists, 
including Judge David Davis, afterwards an 
associate justice of the Supreme Court 
of the United States, and the uniform 
verdict of these men was that Mr. Lincoln 
occupied, and pre-eminently so, the leading 
position at the bar in that circuit, if not in 
the entire state of Illinois. 

“Anyone who ever heard his masterly 
and logical arguments before court or jury 
will, I am sure, concur with me in the state- 
ment that no counsel more able or advocate 
more eloquent ever espoused a just cause. 
On the wrong side of a case, it is true he 
was weak, because he could not be forci- 
ble if he believed himself in the wrong — 
his head and his heart must go together. 
His love of justice and fair play was his 
predominant trait. It was not in his nature 
to assume, or attempt to bolster up, a false 
position. He would abandon his case first. 

“In a case tried in my county, 
after he had heard the evidence, he said to 
his You 
defend him. A large fee was 
but he would In 
trying a case before a jury his methods 
First, make as 
strong a showing as he could for the oppo- 
site side, seeming to be giving away his 
case, so much so as frequently to frighten 
his client, but, later, turning to his own 
side, he would utterly demolish his previous 
arguments and thus ruthlessly knock down 
the ‘cob-house’ so carefully constructed 


own 


associate: ‘The man is guilty. 


I cannot.’ 


won, not take a cent. 


were. peculiar. he would 
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for his adversary. This style of argument 
was, of course very captivating and con- 
vincing as it showed to the juty his perfect 
fairness. He was willing to 
his opponent everything that justly belonged 
to him, and if he could not do that, and 


concede to 





Photo from ambrotype taken at Urbana, II! 


still win the case, he would not take it in 
irst place. 


the 
“In those days, before railroads ran to 


f 
‘T 
i 


nearly every town as they do now, attor- 

ys were accustomed to 
courts in the 
each other on horseback. 


attend all the 
circuit, and to 
On one occasion 


accompany 


in the fall of 1857 


Mr. Lincoln rode up to the tavern, where 
he usually put up, a day or two after the 
other lawyers had arrived, and’ on being 
pleasantly rallied by the landlord for his 
tardiness, responded, using an apt illustra- 
tion, ‘Well, uncle, you know as the drove 


Copyright, W. H. Somers, | 885 


of cattle are driven along the largest animals 
behind.’ When it is remem- 
bered that Mr. Lincoln was very tall, the 


always fall 


humor of his remark can be appreciated. 
“It was about this time, also, but on 

another journey of a similar character, that 

he was riding alone and came across a pig 
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deeply mired in the mud by the roadside. 
Feeling compassion for the ‘porker,’ his 
first impulse was to help the struggling 
animal out of its sad predicament, but, 
looking at the mud and then at his new 
suit of clothes, he reluctantly rode away, 
leaving it to its fate. As he rode on, 
however, he could not forget the pig, and 
the further he got away from it, the worse 
he felt. He finally turned around -and 
rode back the nearly two miles, dismounted, 
built a passageway of old rails from dry 
ground to the pig, and with great difficulty 
extricated it, but not without soiling his 
clothes. Afterwards, when thinking about 
it, in an endeavor to analyze, as he said, 
the motive which prompted him to the act, 
he concluded that it was selfishness, ‘and 
that he had to do it in order to take the 
pain out of his mind. 

“Should Mr. Lincoln fail to put in an 
appearance at any term of court in the 
circuit of Champaign, the eight 
counties embraced in #he eighth judicial 
circuit of the state, the entire membership 
of the Bar felt disappointed, for all enter- 
tained His 
propensity for story telling, of course, at- 
tracted people to him, but his great ability 
before a jury would, when it was known 
that he was to make an argument, invari- 
ably fill the court room. Attorneys gen- 
erally considered it a ‘drawing card’ to 


one of 


a warm friendship for him. 


be associated with him in a trial. 

‘‘Judge Davis, the presiding judge, quite 
frequently called Mr. Lincoln to take his 
place on the Bench, when he wished to 
a needed rest from 
of the position, for 


retire to give himself 
the exhausting labors 
court opened promptly at g o’clock in the 
morning, every day, and was continued in 
session until 6 o'clock in the evening, and 
not infrequently a night session followed. 
This practice on the part of Judge Davis 
was fer the purpose of expediting business 
and saving parties to the suits time and 
expense in attending court. Mr. Lincoln 











always cheerfully complied with the judge's 
request to take his seat, although the legality 
of the appointment might have been called 
in question. Technicalities, however, were 
not then taken advantage of as in thes 
days. 

“Mr. Lincoln always shunned and ab- 
horred technicalities and would get down 
to the merits of the case without a very 
strict observance of the rules of pleading. 
Quite an amusing incident occurred one 
time, while he was thus holding court, 
which very forcibly illustrates this char- 
acteristic. A demurrer had been filed in a 
case, which the ‘attorney who had inter 
posed it requested the acting judge to turn 
to on the docket so that he might take it 
up. The demurrer, however, could not be 
found, and after-a somewhat tedious search 
and a good deal of sparring between the 
Mr. asked the 
attorney to state the grounds of his de- 


opposing counsel, Lincoln 


murrer. This having been done, and see- 
ing that it was interposed merely for delay, 
he promptly overruled it inthis facetious 
order: ‘Demurrer overruled — if there ever 
was any,’ which order was duly entered 
of record. 

“Frequently I was invited to join the 
groups of attorneys at the taverns in the 
evenings after the day’s court duties were 
over, and I always gladly accepted, for the 
opportunity of hearing and enjoying the 
good stories, of which they all had an ample 
fund. 

“There was one thing I observed in these 
gatherings, which I wish to mention since it 
throws much light on the temperance habits 
of Mr. Lincoln. Some of the lawyers who 
were bibulously inclined had improvised a 
bar, and provided the liquors for all that 
wished to partake. Among these genial 
and happy fellows there were two who 
absolutely refrained from drinking. These 
two were Judge Davis and Mr. Lincoln. 


San Disco, CAu., January, 1908. 
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THE LOUISVILLE CONTESTED ELECTION CASES 


By Percy 

ERE it not for the judgment of the 
Kentucky Court of Appeals declaring 

void the 1905 Louisville election, it must 
be admitted that the record of the Louis- 
ville Contested Election Cases would go 
far to justify the prophesy of those who, 
at the institution of the American Govern- 
ment, predicted its early downfall. We 
have in this record a story of shame which 
is hard to believe for one who has not 
come face to face with the facts. The 
recital of deeds of violence and of official 
oppression read like the dispatches from 
Warsaw or St. Petersburg, while the trick- 
ery and fraud, supported by forgery and 
false swearing, indicate a degeneracy the 
continuance of which would be fatal to 
But the courts 
of tha land have once more justified the 


Republican government. 


implicit confidence placed in them by the 
people and have added another honor to 
their splendid record. 

rior to the year 1900 there was in force 
in Kentucky a _ notorious election law 
which took the name of its author and was 
Of that law 
a leading editor and publicist, in a letter 


known as the ‘‘Goebel law.’’ 


which became public, said that it “‘left 
nothing to chance.”’ 

Popular sentiment against that law was 
so great, when its workings had become 
thoroughly understood and exposed, that 
the Governor of Kentucky, elected under 
that law, in a message dated the 15th of 
August, 1900, called the legislature in 
special session to meet on August 28, 1g00. 
In doing so he said: ‘“‘I regard the occasion 
for the call as extraordinary, and I designate 
as the subject to be considered by the 
General Assembly when it shall meet on the 
date aforesaid, the modification or amend- 
ment of the existing law relating to elec- 
tions in this State.”’ 

The Legislature which met pursuant to 








y N. Bootru 


this call radically changed the law and 
provided by an act of October 24th, 1900, 
that an action in equity might be instituted 
by a defeated candidate on the following 
terms: 

‘“‘In case it shall appear from an inspec- 
tion of the whole record that there has been 
such fraud, intimidation, bribery, or violence 
in the conduct of the election that neither 
contestant nor contestee can be adjudged 
to have been fairly elected, the Circuit 
Court, subject to revision by appeal, or the 
Court of Appeals finally, may adjudge that 
there has been no election. In such event 
the office shall be deemed vacant, with the 
same legal effect as if the person elected had 
refused to qualify.” 

The new statute placed the rights of the 
people above the rights of the rival candi- 
dates and provided a clear statutory 
method for actively enforcing that section 
of the Kentucky Bill of Rights which pro- 
vides that ‘‘all elections shall be free and 
equal.’’ The Louisville Contested Election 
Cases were brought under this new statute. 

In spite of this legislation the 1903 elec- 
tion in Louisville was flagrantly stolen by 
the Democratic machine then in power. 
Fourteen polling places were _ secretly 
‘““moved”’ and in four other polling places 
the Republican officers were excluded or 
ejected by force. In these eighteen pre- 
cincts, having a registration of over 4000 
voters, the ballot boxes were stuffed at will, 
but it was found impossible to prosecute 
or convict the election offenders. Many 
citizens, irrespective of party, employed 
two prominent, public-spirited lawyers to 
prosecute the election thieves, but after 
eighteen months’ labor they made a public 
report under date of March 9, 1905, setting 
out the evidence submitted to the grand 
juries, and stating the impossibility of secur- 
ing indictments and the refusal of the 
Commonwealth’s Attorney to _ prosecute. 
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The report of these two lawyers, both of 
whom were Democrats, concluded: 


“In view of these repeated failures to 
secure indictments for plain and aggravated 
breaches of law, and in view also of the 
position taken by the Commonwealth’s 
Attorney, we have concluded any further 
efforts on our part to prosecute election 
offenders in this city will be useless.” 

To correct these intolerable conditions, 
citizens of all political affiliations organized 
the City Club, the same month that this 
report was made. The Club was formed 


to stop dishonest elections, to restore the. 


ballot to the people, to allow the people 
to elect their own officers, to see that every 
man who had the right to vote, and who 
wished to exercise that right, voted, and 
that his vote was counted as cast. In 
resolutions adopted July 14th — an historic 
date, the fall of the Bastile — it is set forth 
that the Club’s purpose was ‘‘to secure a 
fair and honest ' election to correct 
and suppress the one great abuse which had 
been the prolific source of so many others — 
to put a final stop to theft of office.’ 

The Mayor, Council, County Sheriff and 
nearly all the ‘City and County officers were 
to be elected in November. The Republi- 
cans nominated a Fusion ticket containing 
both Democrats and Republicans. The 
City Club indorsed this ticket. It was op- 
posed by a Democratic machine ticket nom- 
inated at a fraudulent primary. The elec- 
tion was held on November 7, 1905. On the 
face of the returns the Democratic ticket 
was elected by majorities ranging from 
3373 to 5280. 

The Louisville Contested Election Cases 


’ 


challenged the validity of ,the election. 
The election itself and the registration of 
voters that preceded it were marked by 
fraud and crime of appalling impudence 
on the part of the Democratic machine and 


its creatures. Brutal assaults by police- 


men, and armed thugs on Republicans and 
Independents and crimes of fraud and 
force were so extensive and done with such 





| insolent boldness by Democratic politicians, 
office holders and tools that the public was 
stung into indignation. Private citizens 
organized a ‘‘Committee of One Hundred”’ 
and raised the money necessary for a con- 
test of the election, amounting in all to 
‘about $35,000.00. It had taken all of the 
summer of 1905 for the Fusionists to raise 
a campaign fund of $22,000.00, but the 
events occurring on election day so aroused 
the community that at a meeting on Nov- 
ember 10, 1905, three days after the election, 
it only took an hour and a half to raise 
the $10,000.00 necessary to start the contest. 

On November 23, 1905, forty-five contest 
suits, involving about 70 offices, were filed 
to annul the election under the statutory 
and constitutional provisions above re- 
ferred to. Ten lawyers practicing at the 
Louisville Bar were ,engaged to prosecute 
the cases, and for three and one half months 
the depositions of about 1800 witnesses 
were taken simultaneously, and practically 
continuously, at three different places. 
This evidence was all printed in ten large 
volumes as fast as it was taken. On 
March 10, 1906, the Republican cases were 
completed; on April 14, 1906, the evidence 
closed and the cases were ready for sub- 
mission, but the Chancellors of the Jeffer- 
son Circuit Court required that all the 
testimony (over 
aloud to them in court, and all the other 


15,000 pages) be read 


court business was practically suspended. 
On December 5, 1906, this reading was 
finished. The cases were argued December 
10-21, 1906, and were submitted. The 
Chancellors held the cases under submission 
for three months, and finally, on March 23, 
1907, delivered a 180—page opinion in favor 
of the Democrats. 
The judgments were immediately appealed 
from, and although the record in the court 
below was about 40,000 pages, the cases 
were prepared for the Appellate Court within 
three weeks and were argued on April 
16-20, 1907, before the Court of Appeals 





of Kentucky. 
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One month later, to-wit, on May 22, 
1907, the Court of Appeals, composed of 
five Democrats and one Republican, deliv- 
ered a unanimous opinion based solely on 
indisputable facts, reversing the Chancellors 
on every point, deciding in favor of the 
Republicans, setting aside the entire elec- 
tion, and ousting every Democrat. 

The opinion describes the election and 
shows the degraded political conditions in 
Louisville, the bold methods by which the 
Democratic machine has been stealing elec- 
tions, and the criminal conduct of many of 
the higher city and county officials. It 
was a great victory for honest government. 

The main proposition on which the cases 
turned was that through the conspiracy of 
the Democratic candidates, the Democratic 
campaign committee and many. prominent 
Democratic city and county officials there 
were 6292 voters entirely disfranchised by 
fraud and violence. As it was impossible 
to tell how many of those disfranchised 
would have voted if they had had the 
opportunity, or how they would have 
voted, it was manifest that ‘‘no degree of 
certainty existed as to the fairly expressed 
will of the electors.’’ Therefore, as under 
the statute ‘‘neither contestant nor con- 
testee could be adjudged to have been 


fairly elected,’’ it was adjudged that there 


was no election. 

The scope and the plan of this conspiracy 
and this disfranchisement were thoroughly 
established by the evidence, and were 
clearly exposed in the opinion of the Court 
of Appeals. The evidence was obtained 
largely from hostile witnesses whose pres- 
ence and whose testimony were secured only 
by compulsory process. The leading coun- 
sel for the contestants, a distinguished 
lawyer of wide and varied experience, says 
in his report to the Committee of One 
Hundred: 

‘I do not believe any case can be found 
in the annals of American or English juris- 
prudence which approaches this one in the 
matter of obstructions thrown in the way 


| of investigation into the facts. 


| 


I never 
realized how complete and strong the organ- 
ization opposed to us was until I encoun- 
tered it in this contest, and that we have 
been able to bring out as much damaging 
testimony, and have accomplished, as you 
shall presently see, such satisfactory results, 
is due, I think, alone to the fact that a 
contest was not expected (none before of 
this character had ever been instituted), 
and the frauds, violence, and unlawful 
expenditure of money were so flagrant that 
jt was impossible to cover them’ up. Yet, 
notwithstanding the gross nature of these 
wrongs, and the apparent impossibility of 
covering them up, our opponents were not 
discouraged, and there was no shock that 
could be put under the wheels of progress 
in the investigation that was not promptly 
and unhesitatingly put there.”’ 

A few illustrations of the different devices 
used to obstruct the investigation will be 
of interest. 

In September, a policeman went with the 
editor of the Police Bulletij: to the house of 
a widow who had asked him to aid her to 
secure the release of a son of hers in the 
House of Refuge, and handing her a written 
list of four repeaters asked: her to memorize 
them and, if anyone asked her, to say they 
lived at her house. Later the policeman 
learned that the widow had reported the 
facts to her friends, and he went back to 
get the list. The transaction was given 
great publicity in the papers at the time. 
In February, five months later, the police- 
man was placed on the stand by.the con- 
testants, and on the subject of the return 
visit testified as follows: 

Q. You did call her into an adjoining 
room, did you not? ss. 

A. I don’t recollect. 

Q. What did you do when you called her 
back? 

A. I didn’t do anything only ask her if 
she was going to move everything out and 
fasten the house up. 

Q. Do you say here in your deposition 
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that you did not call her into an adjoining 
room? 

A. I don’t recollect. 

Q. I ask you to recollect though, I ask 
you to state whether you did or not. 

A. I have forgotten. 

Q. Will you® say in this deposition that 
you did not on that day ask Mrs. Foster 
where that list was? 

A. I don’t recollect. 

Q. What list were you referring to? 

A. I know nothing about no list. 

Q. Then why can’t you recollect whether 
you asked her about a list or not? 

A. I don’t recollect. 

Q. You don’t recollect whether you have 
forgotten; is that what you mean? 

A. I don’t recollect. 

Q. Do you mean to say that you don’t 
recollect whether you have forgotten? 

A. I have forgotten. 

The editor of the Police Bulletin, who 
was also a city policeman and a Democratic 
precinct captain, was put on the stand by 
contestants with this result: 

©. Mr. McDonald, I believe you gave a 
certain list of names to Mrs. Foster, did 
you not? 

A. Well, now I will tell you gentlemen, 
I refuse to answer any questions pertaining 
to that case at all, because I am afraid it 
will tend to incriminate me. 

The witness was then asked: 

“Do you not know that policeman and 
officers of the police force did have these 
names, and did arrange and systematize 
them up by districts 


them, and divide 


among the policemen and firemen with 


directions to induce the citizens located 


throughout the city to consent that those 
names might be registered from _ their 
respective houses?”’ 

But counsel for contestees instructed 
witness to decline to answer and to decline 
to give any reason for declining, which the 
frequently 


and continuously did witnesses ‘‘decline to 


witness accordingly did. So 


answer by advice of counsel”’ that the ex- 





| 








pression was taken up in derisive jest by 
the whole community. 

A city detective, who five weeks 
the election was 
Detectives, was put on the witness stand 


after 
promoted to be Chief of 


by contestants, and when asked whether or 
not he had handed a card with a name and 
address on it to a certain stranger, and had 
taken him into a saloon and urged him to 
register under that name, and had told him 
that he was 
good,’’ and that he ‘‘had all the protection 


“as safe as the money was 


in the world,’”’ he answered that he could 
not remember — that he had no recollec- 
tion of it. 

The Treasurer of the Democratic Cam- 
paign Committee who held the office of city’ 
buyer admitted that the Democratic cam- 
paign fund was over $70,000.00, that it was 
all spent for campaign purposes, and that 
it was nearly all collected from city employees 
on a fixed scale or percentage of salaries. 
But when asked what it was spent for he 
said he had destroyed all his books and 
memoranda and could not remember at all, 
saying “‘after the election I took a rest and 
When 


everything, he 


forgot everything that happened.”’ 
asked why he destroyed 


replied, ‘“‘election business is not good 
stuff to have laying around at times.’’ On 
the other hand the Republicans themselves 
took the deposition of their own Treasurer 
dollar of their 
$22,000.00 campaign fund was spent. 

A Democratic Clerk of the election, when 
asked whether he had not simply copied the 


and proved how every 


names alphabetically from the registration 
books on to the ballot book and stuffed the 
ballots into the ballot box without anyone 
remember 


voting them at all, could not 


whether he had done it ornot. Later, when 
pressed as to why he could not remember 
these things he replied, with the sweat 
streaming from his forehead: “I did not 
know anything like this was coming up!” 

were met with 


Counsel for contestees 


such obstructions as these 1052 times in 


the depositions of 65 different witnesses. 
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suppose we may safely assume that these 
witnesses “Lord God of 
Hosts, be with us yet, lest we forget.” 

The story of the violence and the fraud 


never prayed, 


practiced by the police, the city and county 
officials and their imported allies cannot 
here be told in detail, but the more conspic- 
ious events and the character of the con- 
piracy may be briefly pointed out. 
On registration day a 1go1 Yale gradu- 
te, age 25, weight 140 pounds, a gentleman 
high character and standing in the city, 
it to a certain polling place at the 
uest of the City Club, and in the interest 
in honest election. Saloon-keepers and 
licemen working for the Democratic party 
isted he must remain 50 feet from the 
ing place. When he protested that the 
provided for no 50-foot line on regis- 
that its establishment 
ild only serve as a pretext for arrest, a 


tion day and 
eman weighing 215 pounds slipped up 

ind him and savagely struck him twice 

h his stick, rendering him unconscious. 
When he came to himself he was in the cus- 
of a police-lieutenant who threatened to 

ib him with his black jack. He was then 
taken to the station house and thrown in a 
ell with two negroes and though badly 
injured, an hour elapsed before he received 
attention. It admitted that 
of the 50-foot line on 


medical was 
the establishment 
unlawful, but the 


this 


registration day was 


policeman who had been guilty of 
assault was acquitted by the Judge of the 
whom he had 


City Court, while the man 


beaten up was convicted. A committee of 
prominent citizens appealed to the Board 
ot Public Safety for a trial of charges against 
the policeman, but the Board of Safety 
would not give a hearing to the charges, the 
written charges were abstracted from the 
records, and the policeman was placed on 
duty at the same polling place on election 
lay. 

At the same place on registration day 
late in the afternoon and some time after 
this first assault both policemen disappeared 





It was the first time 


been absent that day. 


around the corner. 
both of them had 
Thereupon three men came from around 
the same corner to the polling place and 
assaulted with slung shots another young 
representative of the City Club, a member 


of a prominent Kentucky family, broke his 


nose and rendered -hhim unconscious for 


half an hour. ‘There was no 


that he 
The assailants were never found. 


pretense 


had been in any way offensive. 


These two unprovoked assaults by or with 
the connivance of those whose duty it was 
to prevent and expose crime aroused the 
whole public, regardless of party differences, 
but the object of the machine was only 
shown when the evidence in the contest 
fact that 


51 illegal registrations in the precinct where 


cases developed the there were 


those assaults took place. On election day 
41 of this number voted. 

At another precinct on registration day 
General, a 


an old Confederate 


friend of President Roosevelt and a man of 


personal 


national reputation, was sent for to explain 
to the registration officers the law as to 
challengers. Without any provocation he 
was knocked into the gutter by two re- 
peaters who were demanding the right to 
vote, but the policeman at that place de- 
without a warrant. 


clined to arrest them 


Here 41 illegal registrations were proved, 
of whom 35 voted. Toward the end, of the 
registration the police in this precinct left 
the polls, and the repeaters aftey register- 
ing would change their clothes on the 
sidewalk before re-entering the polls. 

In an effort to check illegal registrations 
the City Club stationed men with cameras 
at precincts where they were expetted to 
take snapshots of repeaters in the hope 
that they might thus be identified and 
In one precinct in a ward to 


prosecuted. 
which a number of camera men were .sent 
five men registered six times each, and in 


another precinct in the same ward nineteen 
| men registered three The 
| Chief of Police instructed his officers ‘‘to 


times each. 
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run those fellows away from here with those 
cameras, and if you can’t do it, knock them 
in the head and send them to me.” The 
camera men were thereupon assaulted and 
driven from the streets and their cameras 
destroyed. Six responsible gentlemen filed 
with the Board of Public Safety charges 
against the Chief of Police based on these 
facts, but the Chairman of the Board replied 
in a letter approving the action of the 
Chief and declining to have him arraigned. 
The charges have since disappeared . from 
the records of the Board of Safety. 

At another precinct on registration day 
a Republican election officer recognized a 
repeater as living in Cincinnati and told 
him to 
entered the polling place, arrested the elec- 
tion officer and while they held him, one 
on each side, he was struck in the face by 
the repeater and knocked over. 
declined to arrest the assailant, and the 
Police Court Judge imposed a fine of $19.00 
on the Republican officer who had been 
assaulted (the lowest appealable fine is 
$20.00), and put him under a $1000 real 
estate bond to ‘‘keep the peace.”’ 

On registration day a roving gang of 
with black 
revolvers and led by an ex-fireman, a con- 


leave. Thereupon two policemen 


The police 


jacks and 


repeaters armed 
spicuous Democratic worker who was ap- 
pointed to office soon after the election, 
assaulted Republican officers all over the 
The 
police, though constantly appealed to all 
from such 
assults, did not interfere with or arrest a 
single such assailant on either registration 


12th ward, unchecked by the police. 


over the city for protection 


or election day. In fact at one precinct 
on election day where a certain county 
constable arrested an election offender under 
a warrant, several policemen attacked the 
constable, beat him up, took his prisoner 
from him, arrested the constable and his 
deputy and took them to the police court, 
where they were tried by one of the Demo- 
cratic candidates, sitting as special Judge, 
and fined $30.00. 











At the r2th Precinct of the 9th Ward o 
election day the police inaugurated a con 
dition of riot and a reign of terror to preven 


any Republican officer of election fron 
serving. A policeman, an old and notoriou 
election offender who had been indicte: 


repeatedly for offences against the electio1 
laws, entered the polling place and dragge: 
the Republican Judge out on the sidewall 
where four policemen cursed and assaulte: 
him in the presence and with the approva 
of both the Chairman and the Secretary o 
the Board of Public Safety. The 
policeman then threw him into jail, slappe« 
his face several times, and threatened to kill 
him if he came back to the polls. 
inent witnessed the assault. and 
appealed to the Chairman of the Board ot 
Public Safety to protect the man’s life, and 
the chairman ordered the police to lock uy 
the lawyer also, which was done. A poor 
take the 
Republican judge’s place was next arrested 
by the police for so consenting and sent to 
jail and his cane thrown away. A leading 
when asked, 


firs 


A prom 
lawyer 


cripple who had consented to 


business man who, simply 
agreed to go on the cripple’s bond, was also 
The Repub- 
lican Challenger was then: assaulted with a 
black jack by the Democratic Challenger 


and by a bartender whom the police refused 


sent to jail and put in a cell. 


to arrest. The Republican clerk, a very 


small man, was next assaulted by a Demo- 


cratic thug, and he was carried away 


unconscious with his jaw broken, and the 


Republican Judge, a young college 
graduate, was attacked in the presence of 


new 


the police with a black jack, and his head 
covered with blood. The policemen arrested 
the Republican Judge, but not his assailant, 
and also cursed and arrested two merchants 
of high standing, one of them the Republican 
Challenger, who simply inquired why the 
When the judge 
was bailed out later he was too badly 
Eight 
arrests for no cause whatever were made at 
this precinct before 7 A.M. 


judge had been arrested. 


beaten up to serve as election officer. 
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Five Republican election officers having 
been thus successively arrested or beaten | 
into insensibility, the reign of terror was | 
successfully established among the voters in | 
the precinct. No one could be found to | 
serve as republican officer until the cripple 
who had been arrested, the grandson of a 
Kentucky Governor and the first cousin of | 
the then Governor of Kentucky, was bailed | 
out and, still unafraid, returned to his post. | 
The other republican officer’s place was 
filled by the Democrats with an imported 


Twenty-one illegal registrations | 
The acts of 
the police were reported to the Mayor of 


repeater. 
were proved in this precinct. 


the City by responsible eye-witnesses, but 


he refused to leave his office to visit the 
polls or remove the police, and smiling, 
said to the “You don’t 
regard that as any important matter; did 
vou bring me down here about that, the 
mere talk of a mere policeman.’ And on 
the day after the election the Mayor called 
the Chief to his office and complimented 
him on the good conduct of the policemen 
under him on election day. 

In argument the Democrats urged that 
after the trouble was over and the polls 
opened every thing was quiet and orderly. 
Such quiet and order, the result, not of 
freedom and liberty, but of oppression and 
the inability to resist, bring to mind the 
Russian general who, after he had sup- 
pressed with mailed hand a popular up- 
rising of the Polish patriots, sent a telegram 
to his home government which read, ‘‘ Order 
reigns in Warsaw.”’ 

The fraud at the registration and the 
election was as extensive and extraordinary | 
as the violence. Many thousand repeaters 
and phonies registered and voted fraudu- 
lently. Between registration day and elec- 
tion day the Fusionists published day by 
day, in an independent newspaper in the 
city, the entire registration list, containing 
about 48,000 names and street addresses, 
and called on all citizens to examine that 
list and report illegalities. Fraudulent reg- 


complainants, 














istrations to the number of 1829 were 
specifically proved. Of these 180 occurred 
from the houses of policemen and firemen 
and 348 more from houses adjacent thereto 
or on the same square. 

The fraud of the Democratic machine 
culminated in the Twelfth Ward in certain 
: precincts, so 
called, and there election thieves were 
thickest. At midnight the night before 
election two old Democratic precinct cap- 
tains and their employees hired a wagon 
and drove from the saloon of the son-in-law 
of the Chief of Police to the No. 4 Hook and 
Ladder House of the City Fire Department, 
where a meeting of all the ward captains had 
just been held, presided over by the Secre- 
tary of the Fire Department. Here they 
loaded on to the wagon about a dozen 
ballot boxes and booths belonging to the 
Democratic City and County Committee 
which had been obtained a few days before 
on order of the Chairman of that Committee, 
who was also President of the City Sinking 
Fund, in violation of his express promise to 
the County Official charged by law with the 
distribution of ballot boxes. From mid- 
night until 4 a.m. these industrious citizens 
drove around and distributed their ballot 
boxes in the rear of the 12th ward saloons 
and other places where ‘fake’ elections 
were held the next day. When election day 
arrived, nine Democratic clerks, having the 
custody of the ballots, instead of going 
to the legal polling places, secretly went to 
the places where these Democratic primary 
ballot-boxes had been deposited and stuffed 
them with ballots. The result was that in 
Republican precincts such obviously fraudu- 
lent returns were made as 328 to g and 257 
to 5 and 283 to g in favor of the Democrats. 
precincts 2770 registered 


‘moved”’ or ‘“‘alphabetical’’ 


In these nine 
voters were thus entirely disfranchised. 
These 12th Ward election thieves left the 
proofs of their own felonies behind them in 
their own handwriting. The * registration 
books contain the names of all registered 
voters arranged alphabetically, and opposite 








88 THE GREEN 


BAG 








the name of every voter is placed the name 
of the political party with which he affili- 
ates. All ballots are attached to consecu- 
tively numbered stubs, from which they are 
torn like checks in a check book, and the 
names of the on the 
stubs in the order in which they come in to 
vote. The law provides that these stub 
kooks must be preserved, and when the 
election paraphernalia came to be examined 
in the contest proceedings, it was discovered 
that. all the first.numbered stubs contained 
the B-s next, 


voters are recorded 


surnames beginning with A, 
the C-s next, and so on in the exact alpha- 
betical order in which those names had been 
recorded on the registration book a month 
before. These election officers seemed to be 
oblivious of the fact that the chance of the 
voters coming to the polls in alphabetical 
order was about as great as the chance that 
the letters of the alphabet thrown into the 
air would fall into an epic poem. 

When the election thieves started to 
stuff the ballot boxes it is evident that they 
simply opened the registration books, in 
which the names of the voters were properly 
recorded in alphabetical order, and began 
copying those names on to the stubs and 


stamping the ballots. Many interesting 
and ingenious variations of the straight 


alphabetical order were introduced. Some- 
times the stubs showed that after they had 
gone down the alphabet the first time they 
concluded that they did not have enough 
ballots stuffed into the box, and they would 
start at the back of the book and copy on 
to the stubs in reverse alphabetical order 
more names from Z back to A which had 
been omitted on the down trip. 
ally they voted only Republicans or Inde- 


Occasion- 


pendents when they went down the alpha- 
bet the first time and only Democrats on 
the second trip." 


' As an example of latter day ballot box stuff- 


ing on the “ get through quick”’ plan of ‘‘ alpha- 
betical’’ voting, a copy of the surnames on the 
first ror stubs of the ballot book in the 24th Pre- 
cinct of the 12th Ward is here appended :— 











In another precinct in the 12th ward a 
police wagon full of police raided the polls 
before the count was completed and carried 
off the ballots. Although the election 
officers had already counted 110 straight 


No. Name. No. Name. 
f 1 Arnold. f 55 Miles. 

2 Able. 56 Morris. 

3 Anter. 57 Myrick. 

4 Ackerman. 58 Magel. 

5 Ackerman, 59 Miller. 

6 Boyson. 60 Murphy. 

7 Batman. 6t Norris. 

8 Burkhark. 62 Nolting. 

g Bartholemew. 63 Newson. 

10 Brown. 5 64 Payne. 

tr Brady, = 65 Pitts. 

2 Barula. = 66 Pogel. 

13 Baries, 67 Quill. 

14 Bush. = 68 Rocke. 

15 Brown. S | 69 Rice. 

16 Bird. = 70 Schaffer. 

17 Bland. = 71 Stewart. 

18 Brattling. 72 Stites. 

19 Bauer. < 73 Smith. 
' 20 Bird, 74 Scott. 
~ 21 Bullock. + 75 Stites, 
3 22 Courtney, 76 Talxel. 
= 23 Cicel. 77 Valentine. 
& 24 Cordien, 78 Valentine. 
2 25 Cordien. 79 Wahlington. 
= 26 Compton, so Wise. 
ae 27 Compton 81 Young. 
= % 28 Clever. 
S 29 Cornell. Here is where 
= 30 Drer, the ballot box 
4 31 Disher. stuffers began to 
= 32 Dreher. run the alphabet 
> 33 Evens. back wards. 
ey 34 Elliott. 82 Ward, 
< 35 Edrington. 83 Woolford. 

36 Eury. 84 Vetter. 

37 Fahey. = 85 Thompson. 

38 Freeman. = 86 Spinner, 

39 Fort. 2 87 Stultz. 

40 Fort. “ 88 Smith. 

41 Gerrard. = 4 89 Schoenbechler. 

42 Greenaway. a go Smith. 

42 Grall. > gt Smith, ° 

1 Grube. ry g2 Ruff. 

a 

45 Herbert. = 93 Roberts. 

46 Hagerman, sia, 94 Royalty. 

47 Hicks, g5 Ruter. 

48 Hagerman. g6 Rather. 

49 Hagerman. 97 Miller. 

50 Hurn. g8 Murphy. 

51 Jacques. 99 Johantgen, 

52 Lafayette. 100 Haysley. 

53 Limeback. 101 Brickley. 

{ 54 Malone. 


The names on the next 55 stubs were all registered 
as Democrats but one. The polling place which 
was used for this work was the rear room of a 
saloon belonging to the son-in-law of the Chief of 


Police. 
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Republican ballots, a certificate was re- 
turned and counted showing a vote of 202 
Democrats to 15 Republicans. 
in still another 12th ward precinct after 
close of the polls the police and an ex- 
fireman, an old election-thief who was one 
«| the leaders on the secret midnight journey, 
gang of 20 strangers into the polling 
and frightened away the Republican 
rs. Although 
ilready been counted, the leaders of 
gang, the 
rs, some or all of them, made up a 


100 Republican votes 


with Democratic election 


d and fraudulent return of 233 to 10 
vor of the Democrats. 


n three other precincts in the city having 


gistered vote of 774, the Democratic 
tion Clerks either stole or destroyed 
{ allots, and no election at all was held. 


et another precinct, strongly Republi- 

a band of armed thugs with the con- 
nivance of the police raided the polls ten 
tes before the closing hour, and at the 
s point carried away the ballots in 
gon and burned them in a saloon, the 
rietor of which was brother of a police 
cousin of the Democratic 


tain and 


ndidate for constable in that district. 
Nhe 


ised precincts 


false returns from these disfran- 


were in twelve different 
stances signed by “‘fake”’ election officers 
om the Democrats had registered under 
titious 


names. They were pure myths; 


none of them were ever produced by the 
Democrats or were ever seen or heard of by 
ny witness in the record. 
The filled with 
evidence directly connecting thirty promi- 


record is uncontradicted 
nent Democrats, who all held official posi- 
tions under the city administration or Demo- 
cratic organization, with the commission of 
ielonies, but not one of them dared to testify 
to clear himself of the charges against him. 
At least the 
clection offenders were rewarded by appoint- 


nineteen of Democratic 
inent to or continuance in office by the 
the 
They were appointed to such important 


Democratic beneficiaries of crimes. 











offices as Gas Inspector, Assistant Wharf- 
master, Official Indexer, Street Supervisor, 
Live Stock Inspector and Road Super- 
visor. 

After deducting all of the false majorities 
and fraudulent votes from the 
Democratic majority, that majority was 
reduced 2445 votes and really ranged from 
But over against this 
had 
chance to vote and the result being there- 


apparent 


g60 to 2867 votes. 
were 6292 registered voters who no 
fore uncertain the Court of Appeals held the 
election void. 

The story of the outrages committed on 
Black Tuesday, in 
almost 


this November, 1905, 


might be continued indefinitely. 


The character of the crime and the more 
conspicuous incidents connected therewith 
have been briefly stated. The statutes of 
the State of Kentucky are plain that these 
are penitentiary offences, but as in the 1903 
one of these election thieves 


election not 


has been brought to justice in the criminal 


courts of Kentucky. On appeal to the 
civil courts, however, justice has _ been 
asked and given, the ill-gotten gains of 


such fraud and crime have been taken from 
the the the 
people have recovered the right, which must 


hands of beneficiaries, and 
lie at the basis of all progress in government 
and of all reform — the right to choose their 
own public servants. 

In a well reasoned opinion the Court of 
Appeals concisely stated a number of 
important legal principles governing con- 
tested elections which it may be interesting 
to repeat: 

(1) ‘“‘A defeated candidate may bring a 
suit to set aside the election upon grounds 
specified in the statute, even though his 
petition does not show that he himself was 
elected to the office. If the law were other- 
wise, there might be no way to void an 
election which had been carried by the 
grossest frauds.”’ 

(2) “The contestee’s participation in or 
knowledge of the fraud or other wrongdoing 
does not have to be shown in order to set 
aside the election.”’ 

(3) ‘“‘The contestant need not show that 








go 

he would have been elected except for the 
fraud; he need only show that the fraud, 
intimidation, bribery or violence existed to 
such an extent that it can not be determined 
who was elected.” 

(4) ‘“Disfranchisement is not the only 
element that prevents an election from 
being ‘free and equal,’ for illegal votes, 
intimidation and violence may contribute 
to render an election void under the Con- 
stitution. . . . The language of the Consti- 
tution is designedly broad, made so for the 
purpose of covering and meeting every 
condition that may arise and every condi- 
tion that may be invented to prevent the 
substantially fair and free expression of the 
will of the people.”’ 

By the establishment of these principles 
Kentucky has vitalized its recent 
legislation, the object of which, as declared 
by its highest court, is “to so safeguard 
elections remove obstacle that 
stands in the way of, or tends to prevent a 
full, fair and free expression of the will of 
the people at the polls.”’ 

The Court in its epoch-making decision 
cleared the road for standard of 
public service in Kentucky. In concluding 
their opinion they said: 

“Peace officers, whose duty it was to 
prevent and expose crime, when called on to 
do so, sheltered under the rule against self- 
incrimination; and yet these men still wear 
the official uniform, still draw salaries from 
the public purse, and this is made possible 
only by the consent of those who are the 
apparent beneficiaries of their silence. 

“It is sufficient to say that every note on 
the gamut of election crimes was sounded 
on election day by those whose sworn duty 
it was to prevent it. 

“The conspiracy to steal the election in 
question is as plain as was the conspiracy 
charged in the Declaration of Independence 
against king and council to rob the colonies 
of their liberty. After setting forth the 
reasons against a people changing their 
form of government for light and transient 
causes, it is said in that noble instrument: 
‘But when a long train of abuses and usur- 
pations, pursuing invariably the same object, 
evinces a design to reduce them under 
absolute despotism, it is their right, it is their 
duty, to throw off such government and to 
provide new guards for their future security.’ 


now 


as to any 


a new 
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‘“As there, so here. _ 

‘““A long train of abuses and usurpation 
pursuing invariably the same object, evinc:s 
a design to deprive the people of Louisvil 
of their right to elect their own office: 
and it is now our duty to overthrow this 
design and to declare the safeguards nece-- 
sary for the future security of the rights «f 
the people. 

‘We cannot feel that our duty in this ca 
is fully performed without insisting that it 
absolutely necessary for the preservation « 
a democratic form of government, that tl 
right of suffrage should be free and untran 
meled. . 

‘‘No people can ‘be said to govern then 
selves whose elections are controlled b 
force, fraud or fear... . 

‘‘No people are wholly civilized where 
distinction is drawn between stealing a: 
office and stealing a purse; no truly hones 
man will be satisfred with an office to whic! 
his title is not as valid as that to the hom« 
stead which shelters his family; and to hin 
who knowingly holds an office obtained by 
fraud, force or chicane, will ever be applie: 
the language of the dramatist to an usurpe: 
of old, ‘Now does he feel his title hand loos: 
about him, like a giant’s robe upon 
dwarfish thief.’”’ 

This contest was made at an enormou 
expense of money, time and labor, but it 
was the consummation of a determination 
on the part of. the people of Louisville to 
have honest elections in that city. They 
felt that the question of whether they should 
be allowed a voice in their own government 
and the selection of their own officers, or 
whether this entire subject should be turned 
over to a self-perpetuating political machine, 
and results manufactured by its parasites 
and hirelings to suit its desires, regardless 
of the will of the people, was directly 
involved in these cases. They felt that on 
the result of these cases depended the cause 
of civil liberty and republican government 
in the State of Kentucky. While some who 
contributed to the waging of this contest 
were abundantly able to do so, the contri- 
butions of others have been as genuine 
sacrifices for the love of home and country, 
as were ever laid upon the altar. 


LouIsvILLeE, Ky., January, 1908. 
’ ) 9 
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a be The Editor will be glad to receive contributions of articles of moderate length upon subjects of interest 
4 to the profession ; also anything in the way of legal antiquities, facetiw, and anecdotes. 
i a 
P JUDGE SHARSWOOD’S LEGAL ETHICS. | The book, which was first published in 1854, 
« most important, the most difficult task | is in two parts. The first defines the lawyer’s 
’ American lawyers have undertaken since | duty to the public, the second his duty to the 
, ormation of the American Bar Association | court, to counsel and to client. In some 
ndoubtedly the formulation of a code of | important particulars the book is not applic- 
s upon which the committee of that | able to modern conditions, as for example, its 
f ciation has been working for nearly two | recommendations as to a course of study. 
It is easy to say that the fundamental | The modern system of legal education has 
, principles of common honesty are simple and | vastly changed the equipment of the young 
“a sufficient, but it is a fact that there is a conflict | practitioner who now needs less of fundamental 
hard to adjust between the theory that a | theorizing and more of concrete problems to 
awyer is a public officer and the doctrine of | which to apply his learning and from which 
5 ty to a client. To the lay reader these | to master local practice and obtain business 
principles have long been hopelessly irrecon- | experience. The high moral tone of the 
cilable and only the legal mind accustomed to | author, however, and his sympathetic but 
9 complexities and fine distinctions has been | discerning eye for the temptations that beset 
v ble to announce with certainty that the two | our ideals are worthy of all praise. He would 
vholly harmonious. Few of the Bar, how- | not tolerate the modern corporation lawyer 
have agreed as to the exact manner of | who is described in somewhat sensational 
reconciling them or as to the legal limits for | style by James French Dorrance in the 
application of each to the specific problems | January Broadway Magazine (V. xix, p. 407) 
f practice. But every earnest effort to clearly | in an article entitled ‘‘ Great Corporation 
a lefine them is deserving of consideration, and | Lawyers and their Master strokes.’’ What a 
4 an eminent lawyer can do little of greater | contrast between this account of the work and 
‘ benefit to his profession or to the public than | rewards of counsel for the powerful capitalists 
9 to approximate a successful statement. It | of New York to-day and the ideals of the 
as the opinion of the committee of the Bar | Pennsylvania Judge of half a century ago, 
+ Association that the best of these essays was | Judge Sharswood believed that it would be 
me written many years ago by Chief Justice | better that the law should forbid a lawyer to 
4 Sharswood of Pennsylvania, who for nearly | sue for his fees, and that at least such a suit 
i torty years served his state in a judicial capa- | should be regarded as strictly unprofessional. 
y cit As the book was out of print an arrange- | The payment of the attorney should be rather 
ment was made with the former publishers to | in the nature of a grateful reward from a 
eprint it at cost, and through the generosity | relieved client. He scorns as specious the 
; Gen. Thomas H. Hubbard of New York | argument that the toil of the lawyer is worthy 
this expense has been met and copies have | of the highest reward it can command, and he 
been distributed free to all members of the | holds up the model of the Roman jurisconsult 
Association for their examination as a pre- | to show how we might gain a standing in the 
iminary to criticism of the draft of the code | community as apostles of unselfish devotion 
vhich is promised next spring. (An Essay on | to public good and the cause of justice. He 
‘rotessional Ethics by George Sharswood, | insists that it is only when the lawyer becomes 


| 
..L.D., 5th ed., T. & J. W. Johnson Co., 
Philadelphia, 1907, Reprinted for American 


», 
) 


‘ 
ar Association $1.50). 


XUM 





a money maker that his influence diminishes, 
and he quotes in proof of this from Gibbon’s 
Decline and Fall of the Empire. 
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‘‘ The noble art, which had once been pre- 
served as the sacred inheritance of the patri- 
cians, was fallen into the hands of freedmen 
and plebeians, who, with cunning rather than 
with skill, exercised a sordid and pernicious 
trade., Some of them procured admittance 
into families for the purpose of fomenting 
differences, of encouraging suits and of pre- 
paring a harvest of gain for themselves or 
their brethren. Others, recluse in their cham- 
bers, maintained the dignity of legal professors, 
by furnishing a rich client with subtleties to 
confound the plainest truth, and with argu- 
ments to color the most unjustifiable preten- 
sions.” 

It is interesting to note, however, that even 
in the good Judge’s citations of ancient fees it 
appears that Isocrates is supposed to have 
received the equivalent of eighteen thousand 
dollars for a single speech. Surely this must 
have been as large a reward for those days as 
even the princely rake off of a Cromwell ora 
Dill. Nor can we doubt that the beneficiaries 
of the modern manufacturer of securities share 
with him without repining. It is also to be 
observed that in the end the classic system 
broke down. is not 
more for the public welfare that a lawyer 
should receive his reward in a business-like 
payment than in the gratitude of clients ‘‘from 
whose votes on a future occasion they might 
The ideal state 
when men will work for joy alone has not yet 


One wonders also if it 


solicit a grateful return.” 


come and to discard our present fee system 
would involve either a class of rich lawyers or 
by the state. The former 
course would be wholly bad, the latter would 
be consistent with the theory that a lawyer is 
an officer of the court but wholly inconsistent 
with the Other theory of partisan zeal. 

So we see that the discussion of this problem 
again brings us to the conflict between these 
two principles of professional responsibility. 
This conflict is especially conspicuous in our 
country because we have combined the two 
offices of advocate and solicitor, and it is pos- 
sible that the true solution of the problem 
may be found at last in a practical separation of 
the two classes of lawyers for which different 
standards may be prescribed. There can be 


compensation 








no doubt of the need of the counsellor to 
guide the business man through the intricate 
relations of.a highly developed civilization, 
and it is inevitable that the material interests 
of such counsel should be closely wrapped up #F 
in those of his clients and that his attitud> ; 
should be purely partisan. To him can | 
entrusted the duty of discovering all possib!:- 
grounds in support of his client’s contentio 
when litigation finally ensues. But the lawy« 
who assumes to aid the court by examinatio 
of witnesses and by narrowing the issues t 
some that are susceptible of simple solutic 
may well be placed on a different footing an 
made an integral part of the machinery « 
It has frequently been noticed tha 
in our larger centers there is 





justice. 
a growing ter 
dency for Court practice to flow to lawyers wh 
to that work. 
have had th 


great financia 


devote their time exclusively 
There are of these who 
courage to withdraw from the 
firms and set themselves up 


few 


exclusivel 
trial lawyers dealing only with the attorney 
of litigants, but some in our larger center 
have begun to make this their practice. Th: 
position of the trial lawyer in a large firn 
handling enormous financial interests has lon; 
been unsatisfactory, for the proportion of wor] 
he performs and the proportion of incom: 
he earns for his firm is so much smaller that 
that produced by the promoter of corporations 
that the firm inevitably comes to regard the 


as 


trial lawyer as merely a useful adjunct of a 
more important system. He can only escap 
this tendency to subordination by assuming 
an entirely independent position and he can 


only avoid the commercial and financial work » 
and confine himself to trial work (unless indeed 
he-be one of the unfortunate triers of personal ¥ 


injury cases) 


by dealing with attorneys, and « 


: 
| 


he can only obtain the patronage of other 
attorneys by proving that he is not a com- 
petitor and by rigidly adhering to the English 
method of never dealing directly with the 
client. There are many who believe that the 
tendencies we have outlined may yet over- 
come the traditional dislike of our democracy 
to a special class of advocates. Should that 
ensue we believe the most difficult problems 
of legal ethics would be easy of solution. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the sarin 
month and to new law books sent us for review 


Conducted by WILLIAM C,. Gray, 


Among the 
Professor Beale’s 


of Fall River, Mass. 


legal articles yeviewed ‘this senna a prominent place may be assigned to 
; analy sis of Contempt of Court, as a clear exposition of a subject which is 


becoming a political issue, with the usual accompaniments of party and class prejudice. 
Readers of corporation and constitutional law will find also reviewed some articles of more 


than passing interest in those specialties. 


AGENCY. ‘ The Independant Contractor 
Under the Law of Illinois,’’ by Barry Gilbert, 
January Illinois Law Review (V. ii, p. 361) 

AUTOBIOGRAPHY. ‘“A Scottish Judge 
Ordinar,” by J. Dove Wilson, Yale Law Jour- 
mal (V. xvii, p. 170). Professor Wilson’s 
autobiography gives many 
lights on the legal profession in Scotland; it 
will be concluded in the February number. 

BANKRUPTCY. The Bankruptcy (Scot- 
land) Bill, 1907,’’ by W. Wallace, Scottish Law 
veview, (V. 23, Pp. 344). 

BIOGRAPHY. ‘‘ Some Lawyers Who May 
Be Candidates in the Presidential Campaign of 
1908,” by Richard Selden Harvey, American 
Lawyer (V. Xvi, p. 

COMBINATIONS. In the December Politi- 
ul Science Quarterly (V. xxii, p. 11) Henry R. 
Seager calls attention to the fact that, ‘‘ not 
withstanding the attention that has _ been 
viven to trade unions in the United States, 
their legal powers are still very imperfectly 
defined.’” On the contrary litigation and 
legislation have evolved a fairly definite series 
of principles in England by which employer 
and employee may know their rights. The 
Trades Disputes Act of 1906 has effected a 
revolution in the attitude of the law toward 
combinations of labor, especially as to their 
responsibility in damages for the acts of their 
agents as decided in the famous Taff Vale case. 

To the legal mind,” says the writer, ‘‘ there 
is something anomalous about associations 


interesting side- 


whose existence is guaranteed by law, and yet 
which are relieved by the law from responsi- 
bility for the acts, injurious to others, that may 
be performed on their behalf.’ 

‘But the question is too important to be 
decided by reference merely to legal precedents 
and traditions. There is good ground for the 
widespread feeling among wage-earners that 





the rights of property are made too prominent 
in our legal system, and that at too many 
points persons with property enjoy advan- 
tages over those without. We must recognize 
that the small accumulations of wage-earners 
are vastly more important to them and to 
dollar for dollar, than the much 
capitalist 


society, 
greater resources of employers. 
Just as our common system of making light 
punishments, either fine or imprisonment, falls 
with far greater severity on the poor who can- 
not pay fines than on the well-to-do who can, 
so a plan of penalizing trade unions by making 
their funds liable in the same way that is 
recognized as just and proper in the case of 
business corporations may be both unjust and 
inexpedient. We must consider carefully the 
effect such a policy will have upon the labor 
movement before deciding in favor of it; and 
we must recognize that the protection of the 
property interests of employers, while an 
important, is by no means the most important 
end to be kept in view. The most important 
end is the protection of the personal rights of 
both sides and the maintenance of conditions 
which will advance the general welfare of the 
community.” 

CONSTITUTIONAL LAW. “Commerce 
Under our Dual System of Government,’’ by 
Charles Nagel of St. Louis. An 
before the Missouri State Bar Association, 
printed by J. W. Steele & Co., St. Louis, 1907. 
An argument in favor of the extension of 
national regulation 
provide uniformity of rule and action, by 
establishing an entire system.” There is 
every reason why a United States citizen 
should be jealous of the right to protection 
guaranteed him by the National Government 
and the State Government — each ~ within 
its proper sphere. I submit that so far from 


address 


‘because it alone can 








94 THE GREEN BAG 





encroaching upon State sovereignty, a false 
and mistaken allegiance to it has led us to the 
‘adoption of a dangerous construction; has 


closed our eyes to the real significance, and to . 


the tremendous simplifying force of a con- 
stitutional provision, the meaning and necessity 
of which were so obvious that it was adopted 
without objection in a convention in which 
scarcely another provision escaped the ordeal 
of fire.”’ 


CONSTITUTIONAL LAW. “ Concerning 
Uncertainty and Due Process of Law,” by 
Theodore Schroeder, Central Law Journal 


(V. ixvi, p. 2). 

CONSTITUTIONAL LAW. ‘Corporations 
and the Commerce Clause,” by Smith W. 
Bennett, Albany Law Journal (V. 1xix, p. 323). 

CONSTITUTIONAL LAW. Harold Harper 
presents in the December Political Science 
Review the results of an examination of 
decisions on the ‘“‘ Constitutionality of Civil 
Service which he summarizes as 
follows: 

“This brief review of the situation tends 
to show, upon the whole, that the path of 
the civil service reformer is clearer than a 
recapitulation of the different grounds upon 
which objections have been raised would lead 
one to assume. Non-partisanship of the com- 
mission ; tests; infringement of the doctrine of 
the separation of powers, either.as to the execu- 
tive or the judicial department; deprivation of 
property without due process of law; the 
impositién of qualifications where constitu- 
tional qualifications already exist — all these 
considerations create difficulties, if at all, only 
in finding the proper manner of introducing 
the merit system and the proper form of a 
civil-service law: they do not ultimately pre- 
vent the skilled draughtsman from securing 
the effects he desires. The merit system is 
not discountenanced by American constitu- 
tional law. It is only where the effect of 
civil-service regulations is so to delimit the 
power of appointment or removal as to appro- 
priate to a civil-service board the function of 
the constitutional depositary of that power, 
that the national and state constitutions very 
properly stand in the way.” 

CONSTITUTIONAL. LAW. 
Regulation of Wages,” by O. 
Central Law Journal (V. Ixv, p. 


Laws,”’ 


“* Statutory 
H. Myrick, 
468). 





CONSTITUTIONAL LAW. “The Consti- 
tutionality of Larceny from the Person of an 
Unknown Person,’ by Joseph M. Sullivan, 
Albany Law Journal (V. 1xix, p. 332). 

CONSTITUTIONAL LAW. ‘“ The Consti- 
tution and Obscenity Postal Laws,”’ by Theo- 


dore Schroeder, Albany Law Journal (V. 1xix,’ 


P- 334). 

CONSTITUTIONAL LAW. “The Treaty 
Power and Police Regulation,’”’ by Hollen M. 
Barstow in the January American Lawyer 
(V. xvi, p. 18), renews familiar arguments 
arising out of the Japanese school incident. 

CONSTITUTIONAL LAW. ‘The U. S. 
Supreme Court and Rate Legislation,” by 
Leslie J. Tompkins, January American Lawyer 
CV. 2Ni, Dp. 43). 

CONSTITUTIONAL LAW (Canada). , ‘ The 
Canadian Constitution,” by John S. Ewart, 
Columbia Law Review (V. viii, p. 27). An 
interesting exposition of the real independence 
ot Canada, while nominally a colony of Great 
Britain. . 

CONSTITUTIONAL LAW. “ The Develop- 
ment of the Federal Power to Regulate Com- 
merce,’ by Hon. Philander'C. Knox, Yale Law 
Journal (V. xvii, p. 139). Text of Senator 
Knox’s address to the Yale Law School 
graduating class in June, 1907. 

CONSTITUTIONAL LAW (Rate Regulation). 
‘“ Reasonableness of Maximum Rates as a 
Constitutional Limitation upon Rate Regula- 
tion,” by Frank M. Cobb, Harvard Law 
Review (V. xxi, p. 175). ‘‘ Rate regulation,”’ 
says Mr. Cobb, “ must be limited to the-estab- 
lishment of maximum rates, ‘beyond which 
the company cannot go, but within which it is 
at liberty to conduct its work in such manner 
as may seem to it best suited for its prosperity 
and success.’ . . . Legislation restricting the 
management of its bu~iness by fixing absolute, 
minimum, commutauon, or other arbitrary 
rates, is unconstitutional and void.”’ 

What is the standard of reasonableness of a 
maximum rate? The fundamental principle 
is that no one can constitutionally demand a 
service to be rendered at less than cost or the 
fair value of the service. Where the regula- 
tion establishes ‘‘a schedule of rates based 
upon the classification of rates charged by the 
railroad itself, and affecting either the entire 
business . . . or such a well-defined class of 
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traffic as the passenger or freight business, the 
rule or test is its effect upon the entire 
business of the company, or such freight or 
passenger traffic.”” Smyth v. Ames., 169 U.S., 
6, lays down the rule that the company is 
entitled to receive its expenditures and “ just 
compensation.” Mr. Justice Harlan 
sted the method of ascertaining the fair 
ue of the property used, the gross earnings 

| expenses, and the probable net earnings. 
(omparison whether the 
bable earnings would give just compensa- 

, 1.e., a return equal to that received by 
ca>ital invested in similar enterprises. This 
hod does well enough for the case to which 
ied. But there are other cases possible. 


would determine 


The following analysis covers the field of 
regulation in respect both to its extent 
to the uniformity or diversification of the 
( »f service: 
A schedule of maximum rates for the 
entire business. 
A single maximum rate for the entire 


ess. 
A single maximum rate for a portion 
of the business. 
he cost per unit of rendering public 


t 


may be either uniform or diversified, 
ving to varying conditions. 
The various combinations under the above 
classification will be considered separately. 
‘First. Where a 
rates applies to the entire business of a com- 


schedule of maximum 
the proper test is that employed in 
Smyth wv. such a schedule is 
based upon the classification adopted by the 
railroad and consists of a horizontal reduction. 
If, however, the state does not base its regula- 
tion upon existing classifications and rates of 
the company, the situation presented is that 
considered under the fourth heading. 

“Second. Where a single maximum rate 
applies to a service of which the cost .per unit 
is uniform, the aggregate net earnings of the 
company reflect the measure of profit for the 
unit, and the reasonableness of the rate asa 
maximum, 

“Third. 


pan \ 


Ames, 2.¢., if 


Where a single maximum rate is 
applicable to a certain class of service, 
the test of the reasonableness of such rate is 
the value or cost of furnishing such service. 

Fourth. Where a single maximum rate is 


made 


sug-" 





made applicable to the entire business and the 
cost of service per unit is variable, the legisla- 
tion cannot constitutionally ignore this vari- 
able quantity which requires a classification of 
the service and the proper adjustment of rates 
thereto. In the absence of such a classifica- 
tion and adjustment the propriety of the single 
maximum rate must be tested with respect to 
the cost of rendering each separate and dis- 
tinct class of service which the public may 
demand under such regulation.” ‘ 

CONSTITUTIONAL LAW (Treaty-making 
Power). ‘‘ The Treaty-making Power of the 
Government of the United States in its Inter- 
national Aspect,’ by Everett P. Wheeler, Yale 
Law Journal (V. xvii, p. 151). Maintaining 
‘that a treaty when made by the President of 
the United States and ratified by the Senate, is 
binding upon every resident of the United 
States and every citizen of the Republic 
wherever he may be, and that the President 
and the Federal Courts are vested with power 
to enforce the provisions of the treaty, and 
that it is the duty of Congress to pass all laws 
which may be necessary to carry these provi- 
sions into effect.” 

‘‘In the Chinese Exclusion Cases, the Supreme 
Court of the United States felt itself obliged 
to hold that however just might be the griev- 
ance to a foreign nation, even amounting, as 
was conceded, to a casus belli, yet the treaty 
had no greater force than an act of Congress, 
and, consequently, that an act of Congress 
could change it. This, after all, is holding 
that it is within the power of a nation to violate 
its solemn obligations. Such power exists, 
and must be reckoned with. But the obliga- 
tion of honor and duty remains. To inculcate 
this obligation is a part of that campaign of 
education which William L. Wilson declared 
was, in a country of universal suffrage, a 
continuing duty.” 


CONSTITUTIONAL LAW. “ Validity of 


’ Statutes conferring Executive and Legislative 


Powers on Courts and Judges,” by W. W. 
Thornton, Central Law Journal (V. |xvi, p. 24). 

CORPORATIONS (Directors’ Liability). 
“The Liability of the Inactive Corporate 
Director,’”’ by H. A. Cushing, Columbia Law 
Review (V. viii, p. 18). 


‘“‘ Briefly stated, the really passive director 
has been deemed not responsible for the wrong- 
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doings of his associates, since his own liability 
arises only from his actual participation in 
such wrongdoing; and, further, while he may 
be liable for the wrongdoings of his associates, 
though not joining in them, if he has knowledge 
of such transactions and remains inactive, yet 
if he is ignorant of such transactions certainly 
liability does not rest upon him. 

“If, thus, the inactive director may leave 
undone all the things a trustee or an agent may 
leave undone and may take advantage of all the 
protection the law affords to persons acting 
in such other cdpacities, and at the same time 
may be under no duty to recognize any obli- 
gatory relation with respect to the conduct 
of his associates, it follows as a possible result, 
as here pointed out, or indeed as an inevitable 
result, that the real purposes for which direct- 
ors are in fact chosen may be in large measure 
defeated. If, on the other hand, a directorship 
in itself means the assumption of any specific 
obligation other than the obligations one always 
is under with reference to one’s personal con- 
duct, then it would seem necessary that the 
attempt to apply to the director only such tests 
of propriety of conduct as are applied to the 
trustee and agent must fail and that there must 
be recognized in the position of a director some 
further element of responsibility which has 
not thus far been clearly developed. A dogma 
which earlier prevailed (strengthened, doubt- 
less, by the circumstance that many corpo- 
rations then were of the charitable type), and 
which has not yet disappeared, assumed that 
directors were rendering gratuitous service to 
stockholders, and that accordingly there should 
be imposed upon the position of director as 
few obligations or hardships as possible, in 
order that men of the desired character would 
more readily accept election. If this idea 
proceeded from the supposition that it was 
desirable for the benefit of the stockholders or 
the corporation to secure as directors men of 
a peculiar qualification or standing, the stock- 
holders on the other hand should be allowed 
to rely, in some degree at least, upon the effect 
of the same supposition. That reliance is 
frequently very real and of important conse- 
quences, but if such reliance is now to be entirely 
disregarded in determining the responsibil- 
ity of directors, then the popular notion of 
the corporate director is not in harmony with 
the legal notion; and the only real question 
is whether the legal or the popular concep- 
tion should prevail, whether really any desir- 
able end is to be secured by adhering to the 
strict and perhaps inapplicable rules developed 
in the course of faltering attempts to define 
the position and duty of a director. It may 
be said that this requires the substitution of a 
practical or ethical standard for an existing 
legal standard which, however fallacious, : is 
certain; but such substitution is the normal 
method by which legal rules are oftcn devel- 








oped, and if in this instance the law cannot 
lend itself to such development it fails of its 
purpose. That such modification of legal 
theory is necessary or proper need not now 
be urged, as the present purpose is merely to 
suggest the anomaly which has been allowed 
to persist.”’ 

CORPORATIONS. ‘ Why not Abolish 
Directors?’’ by Frank E. Hodgins, Canada 
Law Journal (V. xliv, p. 6). 

CORPORATIONS (Stockholders’ Right to 
Sue). ‘‘ Right of a Stockholder, Suing in 
Behalf of a Corporation, to Complain of Mis- 
deeds occurring Prior to his Acquisition ot 
Stock,’’ by Murray Seasongood, Harvard Law’ 
Review (V. xxi, p. 195). Arguing against 
the theory that as a principle of equity, a 
stockholder suing in the right of a corporation 
to redress wrongs done the company, must 
have owned his stock at the time the wrongs 
were committed or must have had his shares 
devolve upon him since by operation of law. 
This rule is contrary to the English law and 
the author finds no sound theory on which an 
arbitrary limitation like this should be placed 
on a right to sue when the litigation if success- 
ful redounds to the benefit of all the stock- 
holders. Rule 94 of the United States Supreme 
Court makes this limitation, but this was 
adopted in order to stop collusive transfers 
made as a contrivance to confer jurisdiction 
on the federal court. In a number of states 
it is recognized that this is not a rule of equity 
and subsequent stockholders are allowed to 
sue, as in England, and in accord with Mr. 
Seasongood’s argument. 

EDUCATION. ‘‘ The Two Year Course in 
Southern Law Schools,’’ by Thomas A. Street, 
Law Notes (V. xi, p. 183). 

EVIDENCE. ‘ Telephonic Communications 
in Evidence,’’ Anon., Virginia Law Register 
(V. xiii, p. 665). 

EVIDENCE. ‘The Theory Upon Which 
Dying Declarations are admitted in Evidence,”’ 
by William A. Purrington, Bench and Bar 
(V. xi, p. g1). 

EVIDENCE. Professor Wigmore has solved 
the problem of rapid antiquation of text 
books by the multiplication of decisions by 
publishing a supplement to his exhaustive 
treatise in which he collects the decisions of the 
last three years. The matter which is mostly 
classified citations to be added to notes is 
arranged under section headings correspond- 
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ing to the original text. Occasional additions 
tu text are made on subjects that have been 
énspicuous of late, such as the admissibility of 
evidence to disprove facts said to have been 
communicated to a party where the fact of 
communication alone was the object of the 
irect proof as in the Thaw trials and the 
roblem presented by the immunity statutes. 
lhe notes also contain a wide range of quota- 
tions including many practical hints on the use 
witnesses seldom found in a work as carefully 
isoned as Professor Wigmore’s. ‘‘ Wigmore 
n Evidence,” Vol. V., Little, Brown, & Co., 
1908. $6.00 net. 
GOVERNMENT (Election of Executive Offi- 
cers). ‘‘ Are Too Many Executive Officers 
lective?” by Bradley M. Thompson, .Wichzi- 
um Law Review (V. vi, p. 228.) A breezy 
article answering the question in the affirma- 
It is of general interest 


e 


tive very positively. 
although written specifically in 
\lichigan, the constitution of which... 
Provides for the election of every judicial 
ificer from police magistrate to chief justice, 


regard to 


and of every executive officer from pathmaster 
to governor. The constitution expressly pro- 
hibits the appointment of any judicial officer. 
lhe people having observed that the judge 
vho held office by appointment never suc- 
ceeded in pleasing each of the litigants and 
ften angered both, concluded that his failure 
to please everybody was due primarily to the 
fact that he was appointed and not elected. 
That if the judge was elected, he would be 
in sympathy with the people, in touch with 
them, and could not, unless actuated by malice 
atorethought, render a decision that would not 
be entirely satisfactory to both sides. 


‘What would one think of the wisdom of 
conducting the business of a great railroad in 
the same manner? If the stockholders should 
hold annual meetings, or meetings once in two 
vears’ and elect a general superintendent, a 
manager of the passenger traffic, a manager of 
the freight traffic, all the necessary conductors, 
engineers, brakemen, baggagemen, trackmen, 
train dispatchers, etc., assigning to each sepa- 
rate duties and making each independent of 
all the others? Just a duplicate of the plan by 
by which the citizens of Michigan manage and 
conduct state affairs. No one would ship a 
dead dog over that line without having taken 





the precaution to skin the animal and save his 
hide. 

“Listen to the the 
Give the people an opportunity to 
govern the state. the constitution 
and provide for the election of just two state 


conclusion of whole 
matter. 


Amend 


executive officers, a governor and a lieutenant- 
governor. Give the governor power to appoint 
by and with the advice and consent of the 
senate, the other state officers now elected, 
with power to remove at will; such officers to 
constitute his counsel or cabinet. Give him 
power also to appoint for the same term as the 
holds office, one sheriff and one 
prosecuting attorney in each organized county 
of the state. Clothe him with all the power 
necessary to enable him to enforce the law and 


hold him responsible for the faithful perform- 


governor 


ance of his duties.”’ 


HISTORY. ‘ Wig and Gown,” by Richard 
Selden Harvey, January American Lawyer 
(V. xvi, p. 31). 

HISTORY. “ Historical Lights from Judi- 
cial Decisions,” by Edward Cahill, Wichigan 
Law Review (V. vi, p. 215). Pointing out 


the value of legal decisions to the historian, as 
throwing light on the customs and struggles of 
the period. 

HISTORY (Pennsylvania Courts). 
Courts of Pennsylvania Prior to 
William H. Loyd, Jr., American Law Register 
(V. lv, p. 568). 

INSURANCE. (History.) 
tory of Insurance Law,” by W. 
Columbia Law Review (V. viii, p. 1). 
esting review of the insurance law history from 
the beginning and through Lord Mansfield’s 


“The 


ryo1, by 


“The Early His- 
R. Vance, 
An inter- 


time. 
INTERNATIONAL LAW. 


XVi, p. 


The American 


Lawyer for January (V. 1) publishes 
‘ Legal Aspects of the Hague Conference,’’ by 
Hayne Davis, with illustrations. An interest- 
ing outline of the work of the Congress and the 
plans agreed upon for the next Congress. 
JURISPRUDENCE. “Roman Law and 
Mohammedan Jurisprudence,’ by Theodore 
P. Ion, Michigan Law Review (V. vi, p. 197). 
This second installment is a comparison of the 
systems of law named, is devoted to examina- 
tion of the Roman gems and the Arabian akila 
and of the respective provisions as to citizen- 


ship and slavery. To be continued. 
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JURISPRUDENCE. “The German Civil 
Code,”’ by J. C. A.,”” Madras Law Journal 
(V. xvii, p. 341). 

LEGISLATION. , ‘ Uniformity of Legisla- 
tion,” by W. O. Hart, Albany Law Journal 
(V. lxix, p. 369). 

MASTER AND SERVANT. ‘* Proposed 
Changes in the Fellow Servants’ Law,” by 
George Rice, American Lawyer (V. Xv, p. 572). 

PERSONAL INJURIES. ‘“ White’s Ana- 
lytical Index of Louisiana Personal Injury 
by H. H. White. Dameron-Pierson 
Co., New Orleans, 1907. Ana- 
lyzing every reported personal injury case in 
Louisiana by giving the title, cause of action, 


Cases,”’ 
Price, $7.50. 


defence, method of trial, judgment of the 
lower court, judgment, with reasons, of the 
upper court, date and citation, with a table of 
amounts awarded for various classes of injury, 
and a ready reference index. 

PRACTICE. 


Professions,”’ 


‘* Practice of the Learned 
by Edwin Maxey, Albany Law 
Journal (V. 1xix, p. 375). 


PRACTICE. The ‘‘ Legal Tactics Series ”’ 
of addresses before the students of the Law 
School of Northwestern University is con- 


tinued in the January /llinots Law Review 
(V. 1i, p. 382), by William K. Lowrey, on ‘“‘The 
Art of Writing Briefs and Making Legal Argu- 
ments.’”’ The author, in preparation, wrote 
to the chief justices of the appellate courts of 


twenty-five or thirty states for suggestion 


and his address is full of sound advice. He 
emphasises the fact which Judge Moody 


reminded us of at Portland last summer, that 
the quantity of work thrust on our courts of 
appeal is so great, and records, briefs, and 
citations are so voluminous, that oral argu- 
ment is essential in order that the vital points 
be brought to the attention of the court. 
PRACTICE (Contempt of Court). ‘* Con- 
tempt of Court, Civil by 
Joseph H. Beale, Jr., 
(V. xxi, p. 161). 
Professor Beale distinguishes different kinds 
of contempt, suggesting in connection with 


and Criminal,” 
Harvard Law 


Review 


each the proper limits of action of the court in 
punishing. the most ancient times 
any insult to the king or his government was 
punishable as a contempt. Any act which 
interferes with the operation of the court itself 
while engaged in the trial of cases, or which 


From 








renders the court less able, properly and with 
dignity, to try cases, is a contempt of court 
entirely similar in kind to the contempt of the 
king by insults offered to him. The typical 
case of this sort is actual disturbance made in 
the court itself, which with the 
process of litigation. Any act also which 
directly obstructs the course of justice, though 
done outside the court, is equally a contempt 
of court. A third class of active contempts of 
of court consists in any interference with 
persons or property which are in the hands of 
the Although it has been generally 
assumed that all contempts of court are of the 
same sort, the active contempt above described 
is entirely different in nature and origin from 
the so-called contempt of court which con- 
sists in mere disobedience to an order of ‘the 
court. 


interferes 


court. 


From the earliest time a refusal to obey an 
order of the king or his officer, formally and 
directed has 
regarded as a contempt. This, doubtless, was 


expressly to a subject, been 


deemed a breach of allegiance. This contempt, 
by mere disobedience, was often joined, or was 
alleged to be joined, with an act of dishonor to 
the lord. 
in 


Thus, when the contempt consisted 
to the king’s writ, a con- 
temptuous treatment of his seal was usually 
charged. But it had very early come to be 
established that the mere disobedience to a 
writ under the king’s seal was in itself con- 
tempt. This of import- 
ance from the time the lord chancellor adopted 
the king’s seal as the basis of 
power. 


disobedience 


became increasing 
his judicial 
He had no direct power over property 
or persons, and no control over any executive 
The decree 
of his court derived its force from the fact that 
the King’s 
seal and was executed by means of a writ 
sealed with that seal. Any messenger could 
convey the writ to the person addressed, and 
a mere knowledge of the King’s will com- 
pelled that person, on his allegiance, to obey 


office, sheriff, constable, or bailiff. 


it was granted by the keeper of 


Disobedience to the 
the court which did not constitute 
active contempt of court could not be pun- 
ished, since the order of the court, as such, had 
no legal effect; but disobedience to the King’s 
seal was, as has been seen, a contempt of the 
King’s seal 


without formal service. 
order of 


King. But as this use of the 
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became common and process sealed with it 
was issued as of course, disobedience to the 
seal inevitably and insensibly took on a less 
serious form. A King’s seal, which is at the 
service of a private party in a suit, ceases to 
be a dread symbol of sovereign power and 
becomes merely part of the machinery of a 
court administrating justice between party 
ind party. So the process of contempt for 
the disobedience of an order in chancery 
ceased to have any higher significance than 
that of a step in civil process. Disobedience 
) process was still punishable as contempt of 
the King, but it was in fact a mere method of 
executing a decree of the court in favor of a 
uccessful party to a suit. The inevitable 

cognition and giving legal effect to this fact 
id not come until well on to the nineteenth 
A member of Parliament had been 
ttached for contempt in clandestinely remov- 


enturv. 


a ward of court from the custody of 
xerson to whom she had been committed by 
chancellor. He set up his privilege as 
member of Parliament. Lord Brougham, 
then Lord chancellor, drew the distinction 
between the breach of an order of a personal 
lescription and actual interruption of the 
business of a court. Breach of a mere per- 
sonal order was a civil contempt, to which it 
vas admitted the privilege of Parliament was 
But a commitment for inter- 
iption of the court’s business, as is the case 
at Bar, was criminal in the nature and the 


protection. 


privilge no answer to it. This distinction is 
now well settled in England with all the 
differences as to _ privilege from 
irrest, the form of appeal and the pardoning 
In this country the 
distinction has usually been accepted in the 
In the 
Debs case the Supreme Court recognized the 


ré sultant 


. ° 
ower of the sovereign. 


ame form and with the same results. 


established distinction, Justice Brewer saying: 

A court enforcing obedience to its orders by 
proceedings for contempt is not executing the 
criminal laws of the land, but only securing 
the suitors the rights which it had adjudged 
them entitled to. 

This difference in nature appears in the 
method cf dealing with the contempt. Active 
contempt of the court, like similar contempt 
of the king, is a crime, and indeed may be 
indicted and punished as a misdemeanor. It 











is usually dealt with summarily by the court 
which causes the immediate arrest of the 
offender, and sentences him to a fine or 
imprisonment as a punishment for his wrong- 
doing. But where its injunction or other 
order or decree is violated by the person 
addressed, the violation is called to the atten- 
tion of the court by the injured party, and the 
wrongdoer is submitted to prison to remain 
until he purges himself of his contempt by 
doing the right or undoing the wrong. This 
is obviously not punitive but coercive, and 
anything in the nature of a sentence to a 
definite punishment, like a fine or imprison- 
ment for a term, was entirely foreign to the 


process. But sometimes a person violated a 
decree in such a way that he could not restore 
the status quo ante, and if the other party 
were obdurate he might remain in prison for the 
rest of his life, through his inabilitv to purge 
himself of contempt. Probably for this rea- 
son in recent times a sort of punishment by 
limited term of imprisonment or even by fine, 
payable to the injured party, has been substi- 
tuted for the old coercive imprisonment. 

These distinctions lead to the following 
conclusions by Professor Beale on the now 
vexed question of punishment for contempt 
and the demand that no one be punished for 
it except after a trial by jury and verdict of 
guilty. He believes the necessity for a sum- 
mary and exemplary punishment is far greater 
in the case of a direct contempt in the face ot 
the court than in the case of a contempt out- 
side court, and if contempt is to be punished 
wmstanter it must be done in most cases by the 
judge himself, who is the subject of contempt 
and simply on the evidence of his own senses. 
There seems no other course than such immedi- 
ate punishment. The danger of harshness on 
the part of the judge is a less evil than the 
danger of a complete suppression of the 
functions of justice by permitting an up oar to 
continue unchecked. 

When the contempt does not occur in the 
face of the court a more regular procedure is 
required. An attachment issues on affidavits, 
the offender is brought before the court, and has 
an opportunity to 
Summary punishment is less necessary and a 
delay of a day or two will not necessarily 
prejudice the court. It will ordinarily be 


disprove the charges. 
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possible to have a trial before some other 
judge than the interested. 
The fact that a short delay is possible gives an 
opportunity to summon a jury, and have it 
Many states 


one especially 


pass upon the question of fact. 
by statute require this proceeding, and the 
same general considerations of justice which 
lead to a jury trial on the charge of crime also 
make it desirable to have one in such cases. 
This is so though the argument that other- 
wise the person attached would be convicted 
The 
process, in the large sense, is indeed a criminal 


of a crime without a jury is unsound. 


but it is nevertheless not a proceeding 
for a The attached 
and punished for contempt may independently 
and thereafter be indicted and punished for 


one ; 


technical crime. person 


the crime. 

As for contempt in violating an order or 
decree the different. Where 
the process has not been modified so as to be 


situation is 


no longer coercive, merely ceasing on obedience, 
Professor Beale thinks trial by jury not re- 
quired by general principles of law or juStice, 
and i, the 
the court inflicts a definite term of imprison- 


also not practicable. however, 
ment by way of punishment, regular process 
and trial by jury should be required. 
TAXATION. ‘“ Public Purposes for Which 
Taxation is Justifiable,’’ by Frederick N. 
Judson, Yale Law Journal (V. xvii, p. 162). 
Short the doctrine that taxation 


can only be for public purposes and examina- 


review of 


tion of the decision as to what are public 
purposes. 

‘There is a new and distinct demand for 
a great enlargement of the scope of govern- 
mental activities through an assumption by 
the public of what have heretofore been dis- 
tinctly private enterprises; that is, a 
stitution of public for private ownership. 


sub- 

As 
to some of tHese, it must be admitted there is 
no distinct line of principle for determining of 
what shall be public and what private. 
have 


Some 


cities in our countries public water 


Some have pub- 


works, others have private. 


| 
| 
| 


lic lighting, others private. Public libraries 
and public museums are now becoming rec- 
ognized as a branch of public education, when 
they wer_ juactically unknown a generation 
ago. Thus, in Great Britain, the telegraph is 
owned by the public, conducted as the post- 
office is in this country; while in some of the 
continental countries the railroads are owned 
by the state. the cities of Great 
Britain as well as on the continent, 


In some of 
street rail 
roads are owned and operated by the public. 
On the continent of Europe it is recognized 
that public support of amusements is a legiti- 
mate public function. In one or more states 
of this country the sale of liquor has been put 
under distinct public ownership and manage 
ment. 

“ It is not within the scope of this paper to 
comment upon the wisdom of these extensions 
of governmental activities. It is sufficient to 
point out that there is no department of the 
intimate association with, and 
its the 
opinion are more obvious than in this question 


law where its 
dependence upon development ot 
of the requirement of a public purpose of taxa- 
tion. Our system of jurisprudence is based 
upon the doctrine of judicial precedent. Ours 
is a land as was our mother country where 
‘ freedom broadens slowly down from precedent 
to precedent.’ Our courts in drawing the line 
between what is public and what is private in 
taxation and governmental expenditure, neces- 
sarily look to what is sanctioned by time and 
Thus the 

in deny 


the acquiescence of the people. 
supreme court of Massachusetts 

ing the 
towns to go into the business of buying and 


power of legislature to authorize 
selling fuel, looked back several generations 
to determine what 
ment activity at the time of the adoption ot 
the Constitution. But on this subject more 
than on any other we must recognize that the 


was the limit of govern- 


law is a developing science. It must progress 
as civilization itself progresses, and the judicial 
view must tend to harmonize with the prevail- 
ing and controlling enlightened public opinion 
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= ATTORNEY AND CLIENT. (Imputation of 
att 4 Knowledge of Attorney to Client.) Ky. Ct. of 
Mi In the case of Sebald v. Citizens’ Deposit 
k, 105 S.W. Rep. 130, the court of appeals of 
I<entucky was called upon to decide the question 
on ther knowledge acquired by an attorney in 
1S professional capacity relative to the insolvency 
O client should be imputed to another client. 
le ‘The same attorney was employed by both the 
d maker and payee of a ncte. The maker was 
if lvent. Of: this fact, it seemed that his 
n orney had knowledge, and it was contended 
A , it the payee was chargeable with notice which 
ild have been imparted to the surety, and that 
j iilure to do this operated as a discharge. It 
; held, however, that for the attorney to give 
uch a knowledge to another client would be 
iolation of confidence and of legal ethics which 
court would not presume. 
BANKING. (Checks.) Eng. Curtice v. Lon- 
City & Midland Bank. Court of Appeal 
P Times Law Reports 594. This case raises 
; tions of great interest to bankers and their 
tomers, the main question being the right of a 
tomer to countermand payment of a check by a 
egram. It appeared that the plaintiff bought 
certain horses on October 31, 1906, paying for 
them by a check for £63 on the defendant bank. 
* While on his way home he sent a telegram to the 
re ink directing them not to pay the check. The 
sa egram was sent after bank hours, and the County 
Court Judge found that it was put into the bank 
; tter-box, and that it did not in fact, come into 


the hands of the bank officials until the morning 
whereas it ought to have come to 
On 


November 2, 

r hands on the morning of November 1. 
November 1, the check was specially presented to 
bank by post through another bank with a 
legraph attached, the defendant bank 
wing desired to wire whether the check was all 
tht. 
nts before they had had any intimation of the 


form 


The check was in fact paid by the defend- 


They having so paid it, the 


ttempt to stop it. 
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plaintiff sued them to recover the amount, the 
form of action being 
by the defendants to 
County Court Judge 


for money had and received 
The 
gave judgment in favor of 


the use of the plaintiff. 
the plaintiff, holding that the telegram was put in 
the letter-box of the bank on October 31, and was 
overlooked by the cashier in clearing the box on 
November 1, and that defendants must be taken 
to have received it when they opened their letters 
for that day; a banker receiving a telegram pur- 
porting to stop a check disregarded it at his peril, 
fact be 
taken to have received, plaintiff’s telegram before 


and if defendants in received, or must 


the check was presented for payment, they were 
The 
Court (Mr. Justice Darling and Mr. Justice A. T. 


responsible for having paid it. Divisional 
Lawrence) held that there might be a countermand 
of payment by telegram, but upon the question 
whether in this particular case there had or had not 
been a countermand the Court were divided in 
Mr. Justice A. T. of 


opinion that there was no countermand until the 


opinion. Lawrence was 
contents of the plaintiff's telegram came to the 
the of the 
branch, and that the defendants, having paid the 


knowledge of manager defendants’ 
check according to its tenor and without, in fact, 
having notice of any countermand, had done noth 
ing improper, and that an action for money had 


Mr. 


however, was of opinion that the countermand 


and received would not lie. Justice Darling 
must be held to have been communicated to the 
manager on the morning of November 1, when 
the letters taken from the letter-box were opened 
and that the defendants could not be heard to say 
that the countermand was not effective, as it was 
due to the default of their own servants that the 


contents of the telegram had not come to the 
knowledge of their manager. In these circum- 


stances Mr. Justice Lawrence, as the junior Judge, 
withdrew his opinion, and the appeal was dis- 
missed. The defendants appealed. The Appeal 
Court allowed the appeals and directed judgment 


to be entered for the defendants. In giving judg- 
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ment the master of the stalls said: ‘‘ Countermand 
is really a question of fact. It means much more 
than a change of purpose on the part of the cus- 
tomer. It means, in addition, the notification of 
that change of purpose to the bank. There is no 
such thing as a constructive countermand in a 
commercial transaction of this kind. In my 
opinion, on the admitted facts of this case, the 
check was not countermanded in fact, although it 
may well be that it was due to the negligence of 
the bank that they did not receive notice of the 
customer’s desire to stop the check. For such 
negligence the bank might be liable, but the 
measure of damage would be by no means the 
same as in an action for money had and received. 
I agree with the judgment of Mr. Justice Lawrence 
on this point, and that is sufficient to dispose of 
the appeal. But as we have had an argument 
addressed to us as to the effect upon the duty of 
a bank of the mere receipt of a telegram, I wish 
to add a few words. A telegram may reasonably 
and in the ordinary course of business, be acted 
upon by the bank, at least to the extent of post- 
poning the honoring of the check until further 
inquiry can be made. But I am not satisfied that 
the bank is bound as a matter of law to accept an 
unauthenticated telegram as sufficient authority 
for the serious step of refusing to pay a check.”’ 


BANKRUPTCY. (Tax Deed to Property of 
Bankrupt.) U.S. C. C. A.— The right to take 


title by tax deed to property of a bankrupt without 
permission of the Bankruptcy Court, was consid- 
ered in the case of In re Eppstein, 156 Fed. Rep. 42. 
The property was sold for taxes prior to institu- 
tion of the bankruptcy proceedings, but the title 
During 
proceedings, the 


and possession remained in the bankrupt. 
pendency of the bankruptcy 
purchaser at the tax sale procured a tax deed and 
refused to deliver it up to the trustee on tender 
of the taxes and penalties. Proceedings were 
instituted to have it set aside upon the ground 
that the property was in custodia legis, and could 
not .be affected by a’deed issued without consent 
of the bankruptcy court. The contention of the 


trustee was upheld and the deed set aside. 


CARRIERS. (Effect of Hepburn Act on Pen- 
alties Accruing under Elkins Act.) — U.S. Cir. Ct. 
of App. — The effect of the Hepburn Act on the 
Elkins Act engaged the attention of the Circuit 
Court of Appeals in Great Northern Ry. Co. v. 
United States, 155 Fed. Rep. 945. Anindictment 
was returned against the railroad company in 
November, 1906, for an offense committed in the 
summer of 1905. The Elkins Act was in force 
at the time of the offense, but the Hepburn Act 
went into operation prior to the time of the indict 





ment, and it was claimed that it repealed sectio: 
1 of the earlier enactment on which the accusatio: 
was based, but the objection was held withou: 
merit. It was said that a general repeal of al 
conflicting laws repeals nothing but what woul 
be repealed by implication, and there being n 
conflict here, there was no such repeal. There i 
a special saving clause in the Hepburn Act t 
prevent it affecting a recovery of penalties i1 
pending actions, but this was held to not exclud 
the operation of the general saving clause in section 
413 of the Revised Statutes, which provides tha 
a repeal shall not affect penalties incurred unles 
expressly so stated in the repealing act. Under 
such a construction of the law, it was, of cours¢ 
held that recovery of penalties incurred was not 
affected -by the Hepburn Act, though no actio: 
therefor was pending at the time of its enactment 


CARRIERS. (Municipal Regulation of 
Street Railroads.) N.J. Sup. Ct. — An important 
decision on the validity of municipal ordinance 
relating to street railroads, was recently published 
in 67 Atl. Rep. 1072, under the title North Jersey 
St. Ry. Co. v. Jersey City. 
City, like those of other centers of population 
claimed they were not being furnished adequat 
street car facilities, and the municipal author.tie: 
in attempting to remedy conditions, enacted an 
ordinance providing that a sufficient number of 
two of the terminals 
during the rush hours of the evenings, to furnish 


Residents of Jersey 


cars should be run from 
each passenger a seat, and keep no one waiting 
longer than five minutes. It did not appear that 
the street railways ever attempted to obey the 
ordinance, but brought certiorari proceedings to 
test its validity. The court said it was satisfied 
that more cars could be run than were then in 
operation, and as the ordinance did not appear 
unreasonable on its face, the proceedings were 
dismissed. 


CONFLICT OF LAWS. (Marriage.) Eng. 
A bare statement of the facts in Ogden v. Ogden, 
heard before the Court of Appeal recently, shows 
the gravity of the issues involved. An English 
woman, resident in England contracted a marriage 
here with a Frenchman, temporarily residing in 
England. The consent of his father had not been 
obtained, and therefore, he being under the age 
of twenty-five years, the marriage was by French 
law voidable by the father. The latter, accordingly, 
obtained a decree in France, annulling it. Subse- 
quently, the young man, who had returned to 
France, married again there. The English wife 


then sought to obtain a divorce in the English 
Court, asking in the alternative for a declaration 
that the French decree of nullity was valid; but 
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Sir Francis Jeune refused to entertain the suit, on 
the ground that if she was a lawful wife the mat- 
rimonial domicil was French, and, therefore, the 
English Court had no jurisdiction, and he also 
ieclined to make any declaration as to the validity 

the French decree, though he said, somewhat 


shly, that it was prima facie good. The lady 
terwards contracted a second marriage in this 
untry, which the second ‘‘ husband ”’ sought to 
‘e annulled in these proceedings. The result 
in exhaustive and unanimous judgment of the 
irt of Appeal that the prior marriage, being 
lid according to the English law, was not ren- 
red invalid by the fact that the husband had 

complied with certain formalities which the 

of his own country required. | 








This is an important case deservedly criticising | 
and limiting Sottomayor v. De Barros, 3 P.D.1. It | 
eems that Sir Gorell Barnes would, if it came | 
within his power todo so, overrule that case; 
vhich certainly proceeded on a misapprehension of 
ihe previous decisions as to capacity and has | 
caused much uncertainty in the English doctrine | 
of capacity. The court also quotes with apparent 
approval the scathing criticism of Judge Gray in | 
Com. v. Lane, 113 Mass. 458, upon Brook v. Brook, | 
o H. L. C. 193. The decision in Ogden 7. Ogden | 
restores the force of Simonin 7, Mallac. 2 Sw. & 
T. 67, and the earlier English cases and brings the 
English doctrine into accord with the best Ameri- 
can authorities. 

The decision is also important on the question 
of jurisdiction to declare a marriage null. In 
refusing effect to the French decree the court laid 
down the sound principle that nullity because of 
the invalidity of the marriage with respect to 
capacity can be pronounced only by the court of 
the sovereign whose law is alleged to have created 
the marriage. j. &. B. Je. 


CONSTITUTIONAL LAW. (State and Fed- 
eral Jurisdiction.) N.C. — The decisions of Judge 
Pritchard in Ix parte Wood, 155 Fed. Rep. 190, 

nd Southern Ry. Co. v. McNeill, 155 Fed. Rep. 
756, recently noted, are criticised by the North 


Carolina Supreme Court in State v. Southern Ry. 
Co., 59 S. E. Rep. 570. Both cases are founded 
on the North Carolina rate law, and involve dis- 


cussion of the powers of federal courts. The 


enforcement of the law was restrained by Judge 
Pritchard, but state officers procteded with 
prosecutions for its violation in the state courts, 
nd defendants set up the injunction as a defense. 
There is an extended discussion of the reported 
decisions relative to conflict between the federal 
and state jurisdiction, particular attention being 
paid to the decisions of the United. States and 
North Carolina Supreme Courts. The rate law 
prohibited railroad companies from charging a 





passenger rate in excess of two and one quarter 
cents a mile, and imposed a penalty on a railroad 
company for a violation thereof, and also declared 
that any agent of the company violating the law 
should be guilty of a misdemeanor. The North 
Carolina court strenuously upholds the sovereignty 
of the state, and decides that the proceeding in 
the federal court restraining action by the attorney 
general looking to the enforcement of the law was 
in reality an action against the state and forbidden 
by the Constitution of the United States. They 
also strongly contend for freedom from interfer- 
ence with the enforcement of the criminal laws of 
the state, holding that under the general principle 
of the law of injunctions, which governs courts of 
equity, the latter courts are without jurisdiction 
to interfere by injunction with state courts in the 
due course of administering and enforcing the 
criminal laws of the state. It was also held that 
the operation of a statute will not be suspended 
on an allegation that complainant’s property is 
about to be confiscated, or that its constitutional 
rights are about to be impaired, except on a full 
disclosure of all of the facts in complainant's 
possession and on the clearest showing that the 
threatened injury will at least probably result. 
It is further held (Chief Justice Clark dissenting) 
that the doctrine of accessory before the fact, and 
that all accessories in misdemeanors are principals, 
does not apply so as to render a railroad company 
under this act subject to indictment in the same 
manner as is its agent, and for this reason the 
judgment against the railroad company is arrested 

CONSTITUTIONAL LAW. 
Law.) Vt. Sup. Ct. 


1906, passed a law requiring corporations engaged 


(Weekly Payment 


The Vermont legislature, in 


in certain enumerated classes of business to pay 
Its validity 
was attacked in the case of Lawrence v. Rutland 
R. Co., 67 Atl. Rep. 1rog1, on the grounds that it 
violated both the state and federal constitutions 


their employees in money each week. 


by depriving defendant of liberty and property 
without due process of law, by denying it equal 
protection of law, and as controverting certain 
portions of the Bill of Rights in the state constitu- 
Numerous decisions of the United States 
Supreme Court are referred to as bearing more or 


tion. 


less on the questions involved; more attention, 
perhaps, being given to the case of St. Louis, Iron 
Mountain and Southern Ry. Co. v. Paul, 173 U. S. 
404, 19 Sup. Ct. 419, 43 L. Ed. 746, than to any 
other, as it involved the validity of a statute of 
Arkansas, which, though differing widely from 
that of Vermont, was objected to on similar con- 
stitutional grounds. The Vermont court holds 


the law of that state valid as against all objections 
made. 
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The opinion in this case is valuable for its 
summary and analysis of the decisions upon the 
subject and on account of the clear statement 
therein contained as to what is and what is not 
class legislation. It emphasizes the fact which 
has been so often overlooked, that classification is 
not necessarily discrimination and that if all 
persons who really belong to the same class and 
compete with each other are equally regulated, no 
one should be allowed to complain because per- 
sons outside of the class are not regulated also. 
In this it repudiates the absurd position which 
was taken by the supreme court of Illinois in the 
case of Richie 7. People, 155 Ill., Hon. E 454 
and in which that court held that a statute regu- 
lating the hours of employment of women in 
factories was class legislation and invalid since it 
did not also regulate the hours of cooks and 
housemaids and stenographers, who, it is clear, 
do not compete in any way with factory employees. 
So also it repudiates the position taken in that case 
and in others that the court in considering the 
validity of such statutes and the question of class 
legislation may take into consideration the fact 
that if the corporation is precluded from paying 
by the month or by checks, their employees are 
by that fact precluded from making a contract 
based on such a method of payment and to that 
extent are deprived of liberty and property. The 
restrictions of their rights the court says “is not 
direct but results from the restrictions of the 
defendant’s rights, and as that restriction is good 
as to the defendant, the rights of its employees are 
not thereby infringed, for they have no right to 
demand greater liberty for the defendant in order 
that their liberty may be enlarged.’’ On the same 
subject it will be remembered the Supreme Court 
of the United States in the case of Holden v. 
Hardy, 169 U. S. 366, 18 S. Ct. 383, intimated 
that the objection had never been raised by the 
employees, and that it would come with a good deal 
better grace from them than from the employer. 

Generally speaking, the opinion, in the case is 
unsatisfactory in its attempt to reconcile and to 
distinguish which it does to such an extent as 
to obscure basic principles. It shows, perhaps 
as much as any recent opinion, the futility of trying 
to decide social and economic questions and to 
build an industrial structure on a foundation of 
legal refinement. In the particular case the 
statute is, it seems, really upheld on the ground 
that the defendant is not only a corporation whose 
charter the legislature has reserved the right to 
amend, but a quasi-public corporation which is 
affected with a public interest, and it is on this 
theory of public interest that the case is sought 
to be distinguished from others which hold to a 
different doctrine. There is in the opinion, how- 
ever, a slight reference to, and an implied ap- 
proval of the case of Knoxville Iron Co. 7. Harbison, 
183 U. S. 13, 22 S. Ct. 1, in which, even in the 
absence of a provision in the charter reserving 
the right of amendment, a similar statute of the 
state of Tennessee was upheld on the theory of 





a police regulation, and it is to be regretted that 
more stress was not laid on this case. It is to be 
regretted indeed, that the court instead of seeking 
to make friends with all of the decisions and often 
of attempting to distinguish where no real dis- 
tinction existed, did not confine itself to a dis- 
cussion of the principles announced in the Knox- 
ville Iron Co. case and decide for or against the 
statute on the fundamental basis of its industrial 
and social necessity and reasonableness. The 
justification of the statute on the theory that the 
corporation affected was one which was affected 
with a public interest, is unsatisfactory, for even 
such corporations have their private sides. They 
are in fact, quasi-public merely, not public. It is 
only in dealing with those matters which are of 
public concern, even in the case of a corporation 
which is itself of a quasi-public nature, that the 
state can and should freely step in and regulate. 
The real question to be determined in all these 
cases is not whether the business is one which is 
affected with a public interest, but whether the sub- 
ject matter of the regulation itself is one in which 
the public as a whole is interested. The case of 
Knoxville Iron Co. v7. Harbison in the Supreme 
Court of the United States, dnd the case in the state 
court to which the writ of error was directed meets 
this question fairly and squarely. It takes the 
position that the employee is a part of the general 
public, that the payment of wages by means of 
checks or orders on ‘‘ company stores” often 
works a fraud on the employee, and that the con- 
troversies arising over the payment of wages in 
the mines have become so numerous and have 
resulted in so much bloodshed and disorder that 
the state for the purpose of preserving the public 
peace and protecting itself is justified in inter- 
fering in the matter and establishing rules of its 
own for the conduct of such business. The 
questions involved indeed are industrial and social 
and not legal. They are essentially questions of 
fact. The life and liberty guaranteed by the Con- 
stitution do not involve an unrestrained exercise 
of these privileges. Whenever the unrestrained 
exercise thereof is injurious to the public, that 
exercise can be restrained. Any restriction which 
is not reasonably necessary, and which is not justi- 
fied on considerations of public welfare, which in 
fact is unreasonable, is against the policy of our 
law and Anglo-Saxon individualism. There can be 
unreasonable interferences with the liberty and 
property of a quasi-public as well as of a private 
corporation or a private individual, and there is, 
it is believed, no warrant in the law or in the 
decisions for holding that a quasi-public corpo- 
ration can be regulated in matters which are not 
in themselves of public interest merely because 
it is a quasi-public corporation. In the particular 
case the points to be considered are, whether or 
not the payment of wages by the week and in cash 
was necessary to protect the employee from fraud; 
whether he was so much a member of the public 
and so unequal in contractual ability as to justify 
the public in interfering in his behalf; whether, 
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as in the Tenessee cases, the controversies over the 
payment of wages had assumed such a magnitude 
as to endanger the public peace, and justify regu- 
lation on that score, and perhaps, whether as an 
economic fact, frugality and economy could be 
laboring classes by 


i best subserved among the 


furnishing them with the money every week with 
which to make purchases where they chose rather 

ian by payment at long intervals with its en- 
couragement for seeking credit, or in orders on the 
‘“company stores’? which would often give a 


wt 






double profit to the employer. Opinions may 
differ on these questions. They are, however, 
the fundamental questions involved, and their 
iecision in the affirmative is necessary in order 
justify legislative interference. 
Andrew A. Bruce. 


CONTRACTS.  (Injunction.) N.Y. Sup. Ct. 
effect should be given a provision in a con- 
t that injunction might be granted to restrain 
was considered the Appellate 
ion of the New York Supreme Court in 
Dockstader v. Reed, 106 N. Y. Sup. 795. Plaintiff, 
a minstrel troupe, employed 


breach, by 


proprietor of 
endant as a traveling singer under a contract 
fying that the services to be rendered were 

ecial, unique, and extraordinary, and could not 

’ eplaced; that in the event of breach, plaintiff 
uld suffer irreparable injury, and that injunction 

} might be issued restraining defendant from ren- 
for Before 
<piration of the contract, defendant quit plain- 


ering services any other person. 


ff's employ, claiming that a continuance of such 
rvice would greatly injure his health, and offering 
physician’s affidavit to that effect. A pre- 
nary injunction was awarded by the special 
but the order was reversed on appeal; the 

urt saying that ‘‘ parties to an agreement cannot 
ntract that courts will exercise their functions 
inst or in favor of themselves; whether or not 
ourt will so exercise its power, is for the court 
It was held that notwith- 
tanding the estimate put upon defendant’s ser- 
by himself and plaintiff, the 
dicated that it would not be difficult to fill the 


to determine.’ 


evidence 


¥ sition made vacant. 

It seems obvious that agreement of parties can 
not give a court of equity jurisdiction where the 
law does not confer the jurisdiction. In the 
converse case an agreement to oust a court of its 

" jurisdiction would be ineffective. J. H. B. Jr. 

CONTRACTS. (Labor Unions.) U.S. C.C. — 


judge Thompson’s opinion in A. R. Barnes & Co. 
is one of the latest 


3erry, 156 Fed. Rep. 72, 
itterances of the courts on the right to restrain 
rr unions from interfering with an employer’s 
Plaintiffs were members of the United 
pothetze of 


usiness. 


America, and defendants were 





| 
| 


} 
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International Printing Pressmen 
Union of North America. It 


appeared that a contract had been entered into 


officers of the 
and Assistants’ 
between these two associations, the latter being 
represented by persons who were at the time of 
The 


contract has not yet expired by lapse of time, but 


contract, but are not now, its legal officers. 


the new officers, seeming to think it too onerous, 
asked to establish 


eight-hour 


for its modification so as an 
the On 


refusal of the members of the typothet# to accede 


day, and ‘closed shop.” 
to this request, steps were alleged to have been 
to the 
The relief asked for was the enjoining 
‘(1) Violating the 


by demanding a modification thereof, 


taken to submit the question of a strike 
employees. 
of the officers from: contract 
whereby 
be 


inciting 


the eight-hour day and the ‘ closed shop’ may 
instituted ; 
strikes or 


obstructing or stopping the business of the em- 


(2) calling, instituting, or 


otherwise hindering, interfering with 
ployers because of their refusal to institute the 
eight-hour day and the ‘ closed shop’; (3) arrang- 
ing for a referendum vote of employees upon the 
subject of instituting strikes; (4) strike 
benefits.”’ 


paying 
Judge Thompson said: ‘‘ The closed shop is con- 
trary to public policy and the demand for the 
the 
violative of the contract,’’ and, while recognizing 


immediate adoption of eight-hour day is 
fully the right of employees to quit at any time 
they should desire, he said that this was not a case 
of that kind, but one to prevent an unlawful use 
of influence and power by the officers of the asso- 
ciation, and granted relief substantially as prayed 
for. 


CORPORATIONS. (Foreign Corporations.) 
U.S. C. C. A. — One of the most important ques- 
tions in the business world today is that involving 
the rights of foreign corporations; an interesting 
discussion of which is found in Butler Bros. Shoe 
Co., v. United States Rubber Co., 156 Fed. Rep. 1. 
The rubber company had its principal place of 
business in one of the eastern states, from which it 
shipped its goods to the shoe company, at Denver, 
under contract for sale by the latter on commission, 
The shoe company having defaulted in its pay- 
the 
The shoe 


ments, action was instituted against it in 
federal court by the rubber company. 
company interposed as a defense that plaintiff 
was doing business within the state of Colorado, 
without having complied with the statute pro- 
hibiting any fore gn corporation from doing any 
business n the state without filing its certificate 
of incorporation and paying certain license taxes 
and providing that failure to do so should be an 
absolute defense to any action brought within the 


limits of the state. 
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Judge Sanborn discusses at considerable length 
the cases bearing on the questions at issue and 
comes to the following conclusions: 

‘‘ (1) Every corporation empowered to engage 
in interstate commerce by the state in which it is 
created, may carry on interstate commerce in every 
state in the union, free of every prohibition and 
condition imposed by the latter. 

‘* (2) Every corporation of any state inthe employ 
of the United States has the right to exercise the 
necessary corporate powers and to transact the 
business requisite to discharge the duties of that 
employment in every other state in the umion 
without permission granted or conditions imposed 
by the latter. , 

‘*(3) Every corporation of each staté has the 
absolute power to institute and maintain in the 
federal courts and to remove to those courts for 
trial and decision, its suits in every other state in 
the cases and on the terms prescribed by the acts 
of Congress.”’ 

He then passes to a consideration of the char- 
acter of the contracts and decides that they are 
factorage agreements, the carrying out of which 
would not constitute ‘‘ doing business in the state ”’ 
within the meaning of the law. 


CORPORATIONS. (Foreign Corporations.) 
Wis. — The questions whether a contract for fur- 
nishing text-books and instruction by a foreign 
correspondence school is doing business in the 
state within the meaning of the Foreign Corpora- 
tion Law, and whether the carrying out of such 
agreement constitutes interstate commerce, were 
discussed by the Supreme Court of Wisconsin in 
International Text-Book Company vw. 
113 N. W. Rep. 730. With reference to the first 
question, the court says the contract violates the 
spirit of the Foreign Corporation 
also ‘the details of soliciting pupils, imparting 
instruction, and the delivery, bailment, and return 
of books.”’ 


but the Court discusses the analogy between the 


“c 


Peterson, 


Law, as would 


No case of the same character is cited, 


case at bar and decisions relating to newspaper 
subscriptions and insurance contracts. The con- 
clusion was reached that the acts alleged did not 
constitute interstate commerce. 


EVIDENCE. (Conversation over Telephone.) 
Ky. Ct. of App. — The Kentucky Court of Appeals 
recently considered the admissibility in evidence 
of a telephone conversation. The attorney for 
plaintiff had looked up defendant’s number in the 
telephone directory, called her up in the usual 
manner, and conversed with her. It was not 
shown that he knew her voice, or that he asked her 
name. The court held that the subject of the 
conversation taken in connection with the circum- 





stance of defendants’ answering the telephone at 
the number corresponding with her address, wa: 
sufficient identification to charge her as being the 
person with whom the conversation was had 
The case is found in 104 S. W. Rep. 1034, under 
the title Holzhauer v. Sheeny. 


INITIATIVE AND REFERENDUM. (Construc 
tion.) Ore. — Submission of legislation to th: 
people by the method known as the Initiative an: 
Referendum being in an experimental stage an) 
statements on the subject by the courts are o 
general interest. The decisions of the Suprem 
Court of Oregon in Stevens v. Benson, g1 Pac. Rep. 
577 and Palmer v. Benson, 91 Rep. 579 
though not involving the validity of the law 
putting the system into operation, state the con 
struction to be placed upon some parts of th 
constitution and statutes bearing on the subject 
In the first mentioned case it is held that althoug! 
the constitutional provision should be construe 
as self-executing, legislation providing a metho: 
of procedure is valid. Atkso that the part of th 
law relating to form of petition is merely directory 


Pac. 


In the latter case a distinction is drawn betwee: 
the form of petition designated for the initiative 
and that for the referendum. 


MUNICIPAL CORPORATIONS. (Roller Skat- 
ing on Streets.) N.J. Sup. Ct. — The use of roller 
skates on a city street was the cause of litigatio: 
which recently reached the Supreme Court of New 
Jersey. The case referred to is Billington 
Miller, 67 Atl. Rep. 935. The only question con 
sidered was the validity of an ordinance forbiddin: 
roller skating on certain portions of a street. It 
was contended that if it should be held valid it 
would interfere with the lawful use of roller skate 
as a means of travel. The court held, however 
that such was evidently not the intention of th: 
city authorities, and that whatever might be said 
as to the right to use a street for mere sport, it wa 
a right which, if existing at all, was subject t 
reasonable municipal control. 
held valid. 


The ordinance wa 


PRACTICE. (Appeals.) Col. Sup. Ct. — A 
peculiar state of affairs comes to light in Nicholson 
v. E. P. McGovern Undertaking Co., 92 Pac. Rep 
225. Plaintiff was injured by the sudden starting 
of the horses attached to a carriage from which 
she was alighting on her return from a funeral 
conducted by defendant, who had hired the car 


riage from a third person. The action was dis- 


missed by the court below, and plaintiff thereupon 
not only prosecuted a writ of error, but also 
brought a new action against the owner of the 
team and carriage, and obtained judgment. In 





aw Sf 














NOTES OF RECENT CASES 





107 





his brief in the case at bar, plaintiff’s attorney 
called attention to the brief in the case against 
the owner of the carriage in which he stated that 
he had come to the conclusion that this case was 
perly dismissed below. The court thereupon 
rmed the decision, saying, ‘‘ Whether this 
lusion is in any wise due to the fact that plain- 
was successfulin recovering a judgment against 
owner, or is the result entirely of a further 
ination of the authorities, is immaterial. It 
ficient for us to say that since the plaintiff in 
rror and defendant in error are in accord that the 
on of the.trial court was right, it would not 
itting to disturb this unusual concord by 
rsing a judgment with which the parties 
iselves are satisfied.’’ 


PRACTICE. (Lis Pendens, Parties.) Ia.— In 
that pendency of one action shall be a bar 
nother between the same parties and involving 
ame subject matter, is it necessary that the 
parties occupy the same position in the 

m as plaintiffs and defendants? In Van 

v. Anderson, 113 N. W. Rep. 853, the Su- 

me Court of Lowa says that although the general 
rule is that they must, there are exceptions. .The 
ect of that suit was the construction of a certain 
use of a will, which the court said would have 

to be construed in a prior pending suit, instituted 
defendants in the latter action against one of 

e plaintiffs in the latter action. The court 
refers to two classes of exceptions, and says that 
1 pending action for partition by one co-tenant 
would be ground for abatement of a similar action 
nstituted by another, and that separate actions 





to construe the same will ought not to be tolerated 
because the latter one was brought by one who 
was a defendant, instead of plaintiff, in the earlier 
proceeding. 


PRACTICE. (New Trial.) Wash. — Whether 
the fact that plaintiff in a personal injury case 
allowed herself to give way to her feelings to such 
an extent as to cry and tremble in the presence of 
the jury, is ground for new trial, was passed upon 
in Connell v. Seattle R. & S. R. Co., g2 Pac. Rep. 
377. The outburst occurred near the close of the 
trial, during the argument of defendant’s counsel, 
and the court said that it was not improbable that 
her act was unavoidable, and probably caused by 
her nervous condition and the criticisms made by 
the attorney in his argument. The judgment of 
the trial court denying a new trial was affirmed 

STATUTES (Interpretation — Cigarettes) Wis. — 
Whether small 
cigar leaf tobacco, wrapped in other leaf tobacco 


cylindrical rolls consisting of 
are within the prohibition against the sale of 
cigarettes was considered in State v. Goodrich, 
113 N. W. Rep. 388. 
of violating the anti-cigarette law and appealed 
to the Supreme Court, claiming that the articles 
The court refers to the 


Defendant was convicted 


sold were not cigarettes. 
definition of the word by leading lexicographers 
and its origin, application, and general use. 
While specifically refusing to hold that a cigarette 
could not possibly be produced without the use 
of the well known tissue paper, with tobacco 
rolled within, it held that the articles sold by 
defendant could not properly be considered as 
falling within the term and reversed the conviction. 
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THE LIGHTER SIDE 


Constitutional Questions in the U. S. Supreme 
Court. The head-note of the case of Mayor of 
New York v. Miln, g Pet. 85, states the usage 
of the Court regarding this class of cases, as 
follows: ‘‘The Court refused to take up cases 
involving constitutional questions, when the 
Court was not full.” As this rule is probably 
still in force, it ought not to be overlooked by 
parties having cases of this kind before the 
Court. 


Butler Wanted the Brief.— While E. C. 
Carrigan was in Gen. B. F. Butler’s law office 
As the 
general was not in, Mr. Carrigan questioned 
her, and told her he would submit her case 
to the general, which he did. 

The general was to leave the next day for 
Washington, and told Mr. Carrigan to pre- 
pare a brief of the lady’s case and show it to 
him the next day. 

Mr. Carrigan sat up half of the night writing 
his brief. The next morning, about 15 
minutes before Butler was to take his carriage 
for the train, he told Mr. Carrigan he would 
look at his brief and give his opinion. 

Mr. Carrigan began by saying: ‘‘ General, I 
have made a most careful study of this case. 


a lady came in to ask some advice. 


I have the points all in my head, and can 
state them to you in three minutes.”’ 

Let me have the brief,’’ again said the 
general, somewhat sharply. 

‘“ But, General Butler,”’ said Mr. Carrigan, 
‘“T had a brief prepared, and intended to 
show it to you, but I left it at home on my 
table. However, as I said, I have all the 
points of the case in my head.” 

“Young man,”’ said the general, ‘‘ the next 
time you have a brief to prepare for me bring 
me the brief, and leave your head at home 
on the table.’’ — Boston Herald. 


Fully Attended To. — Werchant: ‘‘ Yes, we 


need a porter. Where were you last em- 
ployed? ”’ 

Applicant : ‘‘ In a bank, sir.” 

Merchant: ‘‘ Did you clean it out?” 

Applicant: ‘“‘No sir. The cashier did 
that.”” — Tit Bits. 








He Paid on the Train.—In Northern 
Michigan the fare between stations, based on 
a three-cent rate, as the railroads, where the 


distance is above even mileage, charge for 


one-third or two-thirds of a mile as the case 
may be. Between two certain stations the 
fare is therefore nineteen where 
payment of fare is made on the train the 
conductor usually, as the easier method of 
making twent\ 
cents, giving back to the passenger a nickel 
out of a quarter. An Irishman, who travels 
between these stations frequently, had a cow 


cents, and 


change, charges an even 
a o> 


_killed on the railroad, and the Compan\ 


refusing to settle, he sued for the value of the 
cow but was beaten on the trial. Since then 
he has always paid his fare to the conductor, 
but being prudent and close in his dealings, 
he always insists on getting back his six cents 
change, cents. The 
conductor one evening, being unable to make 
change and annoyed over his persistency in 
demanding the one cent coming to him, said, 
‘““Why don’t you buy a ticket at the office 
where they have change instead of annoying 
me all the time making one cent change for 
To which he replied, ‘‘ Well, I'll tell 
Your railroad killed a foine cow 


only paying nineteen 


you? ”’ 
you why. 
for me and they wouldn’t pay for it, ahd | 
don’t mean they’ll ever get another. cent ot 
my money, so I always pays it to the con- 
ductor.”’ 

Remarks. — ‘‘ H’m,’”’ said the head clerk. 
‘“Got an accident to report, have you, Mur- 
phy? Well, just fill up one of these forms 
will you?”’ 

‘* Yes, sir,’’ said the foreman of the work:. 
and having duly thrust out his tongue and 
gnawed at the penholder for some time, he 
handed the report to the clerk. It read: 

“Date, January 6. Nature of accident, 
toe crushed. How caused, blow 
from hammer. Remarks,” 

‘* Beg pardon, sir,’’ said the foreman, ‘‘ but 
it was his big toe, with a corn on it,-and you 
know what Bill is, sir. So I thought I'd 
better leave his remarks out.’”’ — Dundee 


accidental 
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ADVERTISEMENTS 





OUNG MAN with several years’ experience 
as Credit Manager for a _large- corporation, 
having just completed a Law Course, desires to 
associate with an attorney or attorneys in Boston 
having a Bankruptcy Practice. 
Address W. F. W., 83-91 Francis St., Boston, Mass. 


BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 

nions on all questions submitted by Attorneys in any jurisdiction, 

i cite, verbatim, decisions in support thereof; furnish Associate 

unsel in any court, and do a General Business for the profession. 

(Our facilities are unlimited. We guarantee satisfaction. LAWYERS 

may be fully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEGAL OPINIONS on any proposition, highest courts every- 

where: Advice, consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress, 
l.xecutive departments, State and Federal governments, and in all 
courts, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis " citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS, Attorneys, WasuHincrTon, D.C., 
U.S.A. 








Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW cf iSGs" PRACTICE 
(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested ious, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and their securities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, inclu Ing 
copyrighted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New York 
and Wasuincton, D.C., U.S.A. Tuxos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 
Managers — attorneys — wanted everywhere. 


OFFICIAL TRANSLATIONS 


OF THE 


LAWS OF MEXICO 


IN ENGLISH 


CIVIL CODE, in sheep. . .. . $10.00 
COMMERCIAL CODE, in sheep. 5.00 
CUSTOM HOUSE TARIFF, 

DV ¢itviessucsvcs Oe 
NEW MINING LAW, paper... 1.00 


Add 15c for postage 


We Publish English Translations of 
All Other Important Mexican Laws 

















SEND FOR OUR LIST NO. 10 


THE AMERICAN BOOK & PRINTING CO. 


1a SAN FRANCISCO 12, MEXICO CITY, MEXICO 














TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 

EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


BOSTON UNIVERSITY 
LAW SCHOOL 


Three years’ course. Attendance upwards of 300. 
Accommodations for 350, College graduates of high 
standing, sufficient maturity, and earnestness of purpose, 
may complete the course in two years, provided they 
obtain the honor rank. 


For further particulars, address 


Dean MELVILLE M. BIGELOW, 
ASHBURTON PLACE, Boston, Mass. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ course leading to the degree of LL.B. Exceptional 
opportunities for students vielen to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday preceding the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma, fee only other charge. For 
circulars address 

Dean W. E. WALZ, BANGor, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


OFFICE: Tucker Building - RALEIGH, N. C. 



































Che Amveriran Digest System. 


American Digest. A current digest of the decisions 
of the American courts of last resort, State and 
Federal. 1907A and after (semi-annual issues) sup- 
plementing the Decennial Digest. Per volume, de- 
PL AceuddndbbidecAdceetsehesenenRebens ouéwes 

Same, with the Monthly Digest advance sheets, per 
a ge Seco Ee ORS POY cee SORRY LP BUA ne Ue te 


American Digest Monthly. Advance sheet pamphlets 
of the current American Digest, supplementing the 
latest bound volume. By the year... :.........sc00. 

(The current bound volume and the monthly advance 
sheets together, $7 a volume.) 


Century Digest. (The Century Edition of the American 
Digest.) A digest of the decisions of all American 
courts of last resort, State and Federal, from 1658 
to 1896, inclusive, under one alphabetical arrangement, 
50 volumes. Sold by subscription only............. 


Decennial Digest. (The Decennial Edition of the 
American Digest.) A digest of the decisions of all 
American courts of last resort, State and Federal, from 
1897 to 1906, inclusive, under one alphabetical arrange- 
ment; with a table of all cases in the American Digest 
System, 1658 to 1906, inclusive. 25 volumes. Now 
in preparation. Buckram. Sold by subscription only.. 





West Publishing Company 
ST. PAUL, - MINN. 
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TWO NEW WORKS 
ON TIMELY SUBJECTS 





MOORE ON CARRIERS 


By DEWITT C. MOORE, of the New York Bar 


A complete work in compact form covering the whole 
field of the Law of 


CARRIERS OF GOODS AND PASSENGERS 
CARRIERS OF LIVE STOCK 
CONNECTING CARRIERS and 


INTERSTATE TRANSPORTATION including the 
RAILROAD RATE ACT OF 1906 


it is not only the latest, but the most exhaustive 
and practical work on the Law of Carriers 


it would easily make two volumes if set in the reg- 
ular law book style. 


Over 1140 pages --- Law Buckram, $6.30 


THE LAW OF AUTOMOBILES 


By X. P. HUDDY, of the New York Bar 








A comprehensive and complete presentation of the 
Common and Statutory Law governing the operation of 
motor vehicles in the United States and England, including 
the reported cases concerning the automobile and motoring. 


About 400 pages --- Buckram, $3.50 





MATTHEW BENDER & CO. 
Law Book Publishers, Albany, N. Y. 
































FEBRUARY 
1903 








NEW FEATURES OF | 


FEBRUARY 


1903 





HUTCHINSON ON CARRIERS) 








PEBRUARY 


NEW REVISED EDITION 











| CONFLICT OF LAWS. —_— i 
Twenty-five new sections of clear, concrete rules of law on a 
subject on which the courts find the greatest difficulty. 

az THE HARTER ACT. oe | 2 
First complete treatment of this act in any book. The act com- 
pletely changes the law as to — of _— on the high 
seas and Great Lakes 

“@eg 4 INTERSTATE COMMERCE ACT. -_— 3 
Complete treatment of the substantive parts of the new act with 
reference to the decisions under the old act. 

“WE STATE REGULATION OF RATES. -_ 4 
Powers of state railroad commissions to regulate rates exhaust- 
ively dealt with. , 

| CARE OF LIVE STOCK. me | CS 
The sections of the second edition on this important subject 
have been entirely rewritten and enlarged threefold. 

“320s CONNECTING CARRIERS. = 6 
The editors have endeavored to cite every case on connecting 
carriers, and not merely selected cases. 

- az DEMURRAGE. 7 
Every late case in England and America on both Maritime and 
Railroad demurrage will be found in this edition. 

“a LIMITATION OF LIABILITY. a 8 
One hundred and four sections on this ansaid which is becom- 
ing more important every day. 

| PASSENGER CARRIERS. oe | CP 
There were so many new cases on this subject that it has been 
entirely rewritten, It would require too much space to enumerate 
the many new details. 
| THIRD EDITION | reoruney 








CALLAGHAN & COMPANY, CHICAGO 








1905 





| 3 VOLUMES $13.00 NET. | 


1905 











ss. 
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YALE LAW 
JOURNAL 


$259 per year 


FOUR LEADING ARTICLES, 
EDITORIALS @ COMMENTS, 
VERY RECENT CASES 
APPEAR EVERY ISSUE 





SPECIAL OFFER 


We will send THE JOURNAL from February to June 


next for $1 50 





CheY ALE LAW JOURNAL 


NEW HAVEN, CONN. 























Standard Treatises 





NEGLIGENCE — Judge Seymour D. Thompson 
A complete, systematic, exhaustive, and comprehensive treatise of the whole law of 
Negligence. The most thorough treatment of one of the great subjects in law. 
Six Volumes, 7,800 Pages, $36 Net. 


EVIDENCE — Judge Byron K. and W. F. Elliott 


A full consideration of the principles and the instruments of evidence, the examination 
of witnesses and matters of practice, so as to enable the busy lawyer to find readily the 
application of the rules, principles, and precedents to particular cases. 

Four Volumes, 4,500 Pages, $24 Delivered. 


LANDLORD AND TENANT — Judge Leonard A. Jones 


A complete, comprehensive, and practical discussion of all the laws relating to landlord — 


and tenant. 
The work states the law concisely, and refers to the leading American and English cases. 


One Volume, 1,011 Pages, $6 Net. 


INSTRUCTIONS TO JURIES — Charles Hughes 
This work contains a complete statement of the law of Instruction to Juries, illustrated 
by well-considered authorities drawn from the courts of last resort. 
The Forms of Instructions are especially full and complete, including every subject. 
References are given to approved forms in reported cases covering similar matters. 
One Volume, 1,160 Pages, $5 Net. 


MORTGAGES — Judge Leonard A. Jones ; 

This great work has been entirely rewritten. ‘Two hundred pages of text are added, 
thousands of new cases and statutes are cited, making the work the authority of to-day. A 
new index and table of cases are included. - 

Sixth Edition, Two Volumes, 2,314 Pages, $12 Net. 


SALES — Judah P. Benjamin 
Seventh American Edition.;—S. C. Bennett. 

Mr. Benjamin’s treatise is the recognized authority on the Law of Sales. In the prep- 
aration of this edition the editors have examined and present a full review of all the American 
decisions. Every phase of the law is comprehensively treated and the citation of authorities 
is complete and accurate. The English Sale of Goods Act is included in an appendix. 

One Volume 1,100 Pages, $6 Net, 


FORMS IN CONVEYANCING and General Legal Forms— Judge Leonard 
A. Jones 
These forms are intended for general use in all parts of the country and are as appli- 
cable in one state as another. Special forms for each state and territory, when required, are 
given with the statutory requirements given in the notes. 
Fifth Edition, One Volume, 985 Pages, $6 Net. 





The Bobbs-Merrill Co., Publishers, Indianapolis, Ind. 
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Recent Important Law ‘Books. 


Remsen on the Preparation and Contest of Wills, with Plans of and 
Extracts from Important Wills. By Dante S. Remsen, of the New 
York Bar. 

In one volume of 880 pages. Handsomely bound in Law Canvas. Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, prepa- 
ration, and contest of wills. Three editions of this book have been printed from the plates and sold within six 
months after publication, 








Maupin on Marketable Title » Real Estate. SECOND EDITION. Being 
also a treatise on the Rights and Re. dies of Vendors and Purchasers of Defective Titles, 
including the Law of Covenants for . ‘tle, the Doctrine of Doubtful Title, of Specific 
Performance and other kindred subjects. By CHapMan W. Maupin. 

In one Volume of nearly 1000 pages. Bound in law canvas. Price $6.00 net or $6.40 delivered. 


This Book is a Pioneer. Its place is filled by no other single law book in the whole range of legal liter- 
ature. The subjects treated of are most important. There are few more prolific sources of litiga- 
tion than disputes between vendor and purchaser growing out of defective titles. 


Snyder’s Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By Witt1am L. Snyper, of the New York Bar. 


Price of the complete work (including supplement ), a volume of 634 pages, $4.50. 
Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on 
receipt of price. 


This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all 
the important Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full ‘notes of all 
judicial decisions, and Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s Wald’s Pollock on Contracts. Afcomplete and thorough treatise on 
Contracts for American Lawyers and students. By SamuEL WILLIsTON, Professor of Law 
in Harvard University. One large compactly printed volume of 1139 pages. Law canvas 
binding. Price $6.00 net or $6.35 delivered. 


“Upon this volume three masters of the law have labored. . . . It is well within the bounds of truth to 
say that in no other work is so much accurate information"on the general principles of contracts to be found.” 
—Harvard Law Review. 


Clement on Fire Insurance, 2 Vols. 


Vol. I. As a Valid Contract in event of Fire and Adjustment of claims thereunder. 
Vol. II. As a Void Contract, and in both volumes the conditions of the Contract as affected 
by Construction, Waiver or Estoppel. By Grorce A. CLEMENT, of the New York Bar. 


Price $12.00 delivered. 
This is the latest and most{practical and useful work on the subject. 
Alderson on Receivers. A practical and comprehensive treatise on the Law of 
Receivers, as applicable to Individuals, Partnerships and Corporations, with extended 


considerations of Receivers of Railways and in Proceedings in Bankruptcy. By WILLIAM 
A. ALDERSON, I Vol., 8vo. Price, $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more 
matter, more cases, and a greater number of topics than any book upon the subject. 


BAKER, VOORHIS & CO., Law Publishers, 
ar aie 47 & 49 LIBERTY STREET, NEW YORK. 
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Now READY 


LIST 55 
Scholarly, Historical and Interesting 


LAW BOOKS 


Sent FREE on application. 





WooD AND RITCHIE’S 


DIGEST OF CASES 
Overruled, Approved or Modified 


in the 


ENGLISH COURTS 
3 vols. $25.00, 





HALSBURY’S 
LAWS OF ENGLAND 
Vol, 3, $7.50. 








COMPARATIVE JURISPRU- 
DENCE. 


Colonial Laws and Courts, with a sketch of the 
legal systems of the world. By Alexander 
Wood Renton and George Grenville Philli- 


more. London. 1907. $4.00. [The Bos- 
ton Book Company, Agents for the United 
States.] 


This book, which also forms the introduc- 
tory volume of the new edition of Burge’s 
. “Commentaries on Colonial and Foreign Laws,” 

is issued separately, as there is likely to be a 

greater demand for it than the remainder of 
that work. 

The first edition of Burge was published 
in 1838. The first volume contained a pre- 
liminary treatise giving an account of the 
several systems of jurisprudence adopted in the 
colonies. At that time the government of 
India had not passed from the East Indian 
Company to the British Crown. Exterritorial 
jurisprudence was comparatively unknown. 
Self-governing colonies not included in a fed- 
eration, and federated self-governing colonies 

_had not been developed. In preparing a new 
edition, it became evident that the develop- 
ment in the political and judical constitution 
of the colonies, in existence in 1838, and 


’ 





the numerous additions made to the British 
dominions since, required a considerable expan- 
sion of this preliminary treatise. The resul+ 
is that a sketch of 79 pages has been expanded 
to a volume of nearly 500 pages. 

This volume is divided into three parts: 
Part I., treating of the different systems oi 
law underlying the jurisprudence of the legal! 
world, the law of the Empire of India, and the 
Roman-Dutch law; Part II., treating of the 
juridical constitution of the British dominions, 
exclusive of the United Kingdom; Part IJI., 
treating of appeals to the Privy Council. The 
third part will likely prove of little interest to 
the profession in the United States. The 
first part distinguishes between the common, 
canon and civil law, and explains the various 
systems of law in use throughout the world 
and the development and progress of codifica- 
tion. The second part treats of each possession 
separately, giving its political history, describ- 
ing the law in force and the courts, with their 
jurisdiction. 

Probably no legal work of modern times has 
been prepared with greater care. The general 
editors have been assisted by able associates, 
who are specialists on the particular topics on 
which they write. In addition to this they 
have had the advice and assistance of the 
Bench and leaders at the Bar in the revision 
of the treatment of the legal systems of particu- 
lar British Colonies and states. 

Many of the law libraries of the United States 
have during the last twenty years accumu- 
lated collections of British Colonial reports, 
and it is necessary that the patrons of such 
libraries should have access to this new work in 
order to determine the value of such reports 
as precedents. 

Every scholar of the law should read and 
study this work in order to get in touch with 
the development and tendencies of the modern 
law. 

No student of the law can call his course of 
study complete until he has carefully read and 
pondered on this text-book. 

In these modern times, when so many works 
of doubtful value and authority are thrust upon 
the legal profession, it is refreshing to find a 
treatise that will undoubtedly be regarded 
with greater favor, if anything, than the origi- 
nal edition, which was a classic. 
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NOW READY 


DIGEST OF CASES 


OVERRULED, APPROVED, OR MODIFIED 
IN THB 


ENGLISH OR OTHER COURTS 


BY 
W. A. G. WOODS AND J. RITCHIE 








Published in 3 vols., cloth, $25.00, delivered 





The object of this work is to facilitate the study of Case 
Law, by presenting to the inquirer, in a form convenient for 
reference, the history of the various cases that have been adversely 
discussed or specially considered in the English courts. 

The cases are arranged according to subject matter, under 
Titles and Sub-Titles, thus bringing together those cases relating 
to the same branch of the law; and by an Alphabetical Index at 
the beginning the position of any of these cases can be found 
at once. 

In addition to English cases there are a considerable number 
of Irish and Scotch cases. 

The precise mode in which each case, numbering about 
30,000, is dealt with in the subsequent cases is carefully indicated, 
and numerous extracts from the judgments of the commenting 
cases are included. 





THE BOSTON BOOK COMPANY 


83-91 Francis Street, Fenway, Boston, Mass. 
Agents for the United States. 




















THE PUBLISHER’S DEPARTMENT 





SUPPLEMENT TO E. R. C. 
A Review of Recent Cases. 


The Supplement to English Ruling Cases, by 
Robert Campbell, English editor, and James T. 
Keen, American editor, is now in type. 

The recent decisions upon most of the 
important cases are fully presented; and in 
cases whereJthe doctrines of the subject dis- 
cussed have been materially modified or 
changed by recent decisions, the old as well as 
the new theories are set forth. 

Thus, in the law of interference with con- 
tract, cases adjudicated within the last few 
months have discredited decisions upon similar 
facts made within the past ten years. These 
older decisions in turn were, when made, 
regarded as themselves modifying still older 
rules of law. For example, in Massachusetts 
the very recent cases of Berry v. Donovan and 
Pickett v.{Walsh seem to have discredited the 
slightly older cases of May v. Wood and Rice 
v. Albee, which, when decided, were regarded 
as settling the law. So in England, Allen v. 
Flood, decided in 1898, is practically nullified 
by Quinn v. Leatham, and the line of cases 
which follow it. 

The specific tort here mentioned was, until 
recent times, known as malicious interference 
with contract. Such decisions as Walker v. 
Cronin and Carew v. Rutherford, leading cases 
in Massachusetts, make malice the gist of the 
action. But the more recent cases eliminate 
malice as an element of the tort. See Brennan 
v. United Hatters, 73 N. J. Law. 

The law of common carriers is dealt with in 


great detail, and their duties to their passengers, - 


shippers, servants, and third persons, are care- 
fully analyzed. 

Much labor has been bestowed by Prof. Keen 
upon questions of pleading. Settled questions 
of substantive law may be easily answered 
from the numerous encyclopedias and text- 
books which are at the hand of every practi- 
tioner; but just what the plaintiff must allege 
in his declaration in order that it may be good 
on demurrer; just what evidence he must 
introduce to get to the jury; just how the 
plaintiff’s prima facie case js to be met and 
overthrown, are questions which are in many 
eases not adequately answered in any other 
modern work. 





The law of extraordinary remedies is dealt 
with minutely from the standpoint of pleading 
and evidence; the practice of the courts is set 
forth, and the various steps in the trial exam- 
ined. 

In short, the American notes have been 
designed, not only to deal with matters which 
may be found in any comprehensive work of 
similar nature, but to go beyond that and treat 
questions of procedure which are unanswered 
in other works. 

[Price of the Supplement $5.50. (Set of 
English Ruling Cases and Supplement, 27 vols., 
$108.00.) 


THE LAW OF AMERICAN 
CONSTITUTIONS. ) 


Mr. Stimson’s forthcoming work on the 
Federal and State Constitutions will include a 
statement of constitutional principles from 
Magna Charta, through all the recognized con- 
stitutional documents, down to the latest 
constitution —that of Oklahoma—and a 
historical view of important legislation em- 
bodying constitutional principles, from 1066 
to the Railroad Rate Law of 1906. 

It will be divided into three books. 
volume. Cloth. $3.50.) 

Book I will contain a general summary, 
tracing the historical principles of American 
Constitutional Law, with special discussion of 
those which remain most alive to-day, such as 
the right of the Federal power to regulate the 
private rights and liberties of the people, and 
the right aud limits of the power of a portion 
of the people to control the action of others, as 
in Labor Unions, Trusts, and Monopolies. 

Book II gives the history of legislation. 

Book III presents, under the three broad 
principles of Rights of the Person, Rights of 
Property, and Rights of Law, a concise state- 
ment of all the propositions of all the American 
State constitutions in their latest develop- 
ment, including the corresponding principles 
of the Federal Constitution. 

The volume will include also two very inter- 
esting charts, one depicting graphically Federal 
and State powers, the other tracing constitu- 
tional principles through all the Constitutional 
documents from Magna Charta to the Federal 
and State Bills of Rights. 
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THE PUBLISHER’S DEPARTMENT 





Volume I, Now Ready 








THE 


LAWS OF ENGLAND 


BEING 
A COFMPLETE STATEMENT OF THE WHOLE 


LAW OF ENGLAND 


-. . 
THE RIGHT HONORABLE THE 
EARL OF HALSBURY 


LORD HIGH CHANCELLOR OF ENGLAND 
1885-86; 1886-92; and 1895-1905 


AND OTHER DISTINGUISHED LAWYERS 





This is undoubtedly the most important English Legal 
Work in existence, not only on account of its size and exhaustive 
treatment, but because it is an attempt at a consolidation or 
complete statement of the law of England as it exists at the 
present time. 

The work is unique in aim and form, being neither an 
encyclopedia, a digest of cases, nor a dictionary, but a series 
of treatises on every branch of the law by experts in each 
particular branch, each treatise being made to fit in with the 
others and produce a harmonious whole. 





Price, per volume, $7.50, delivered 


FOR SALE BY 


THE BOSTON BOOK COMPANY 


83-91 Francis Street, Fenway 
BOSTON, MASS. 




















Our ‘Contributors. 


FREDERICK JESUP STIMSON, although in active practice in Boston 
as a member of the firm of Stimson & Stockton, devotes much time to 
historical and literary work. He is the author of several successful 
novels, most of which were written under the nom de plume of ‘J. S. 
of Dale.” He is also the author of several well known legal and 
historical works, and is professor of history and government in Har- 
vard University. His new work on “American Constitutions” (a 
revision of his larger work on “ American Statute Law ”) is soon to 
be published. Mr. Stimson was at ‘one time Assistant Attorney 
General of the State and was counsel for the Industrial Commission 
of the United States some years ago. Lz) 


We are again fortunate in being able to publish the address deliv- 
ered by Rt. Hon. James Bryce at the Annual Meeting of the New 
York State Bar Association, on January 28. It is most gratifying 
to American lawyers that the British Ambassador, amid his many and 
arduous duties, has found time to give us the benefit of his deep 
learning and long experience in legal and legislative problems. 


The Essex County Court House of Newark, New Jersey, is the 
most recent of the artistic structures in which the courts of this 
country are gradually being established. We are indebted to Miss 
Parker for her clear description of the building, and to her, as well 
as to the ‘‘ Newark Evening News,” for the privilege of reproducing 
the illustrations in this number. 


™ Harry RanpDoLPH BLYTHE is a recent graduate of Harvard Col- 
lege and at present a student in the Harvard Law School. 


Jupcre Henry H. InceErsoit is Dean of the Law School of the 

University of Tennessee, and has for many years been a prominent 
member of the American Bar Association. He is a native of Ohio 
and a graduate of Yale College. After studying law in Cincinnati 
he began practice in Tennessee soon after the close of the war. He 
was a member of the Supreme Court Commission in 1879 and 1880, 
and special judge of the Supreme Court in 1884 and 1885. He has 
also been prominent in the Masonic order. 
“JUDGE BLOUNT's “circuit riding ” story, which we publish in this 
number, though, perhaps, not of the technical excellence of the last, 
will prove, we trust, an interesting addition to the series which have 
already attracted wide attention. 
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